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(i) 


STATEMENT OF QUESTION PRESENTED 


The parties to this proceeding by prehearing conference 
stipulation filed herein and approved by Order bof this Court 
dated November 14, 1956, have stipulated the single issue 
of this proceeding to be as follows: 





Whether, in circumstances in which the Civil Aero- 
nautics Board does not find the pilot to be unqualified to fly, 
the Board is empowered under Section 609 of the Civil Aero- 
nautics Act to suspend his airman certificate as a deterrent 
sanction (J. A. 1). | 
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i, THE RESPONDENT'S SUPPLEMENTAL ORDER OF JULY 31, 1956, 
CONSTITUTES AN ATTEMPT TO EXERCISE PENAL POW ERS 
UNDER A REMEDIAL STATUTE 


SECTION 609, CIVIL AERONAUTICS ACT OF 1938, AS 
AMENDED, IS PURELY A REMEDIAL STATUTE, AND A 
CAREFUL CONSIDERA TION OF ITS WORDING AND PURPOSE 
DISCLOSES NO POWER TO PUNISH ke mS 


THE PUNISHMENT POWERS UNDER THE ACT ARE CONTAINED 
IN SUBCHAPTER IX THEREOF, AND A COMPARISON OF RELA TED 
STATUTES SHOWS THAT CONGRESS MUST HAVE INTENDED 
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JURISDICTIONAL STATEMENT | 


This is a petition to review "Supplemental Opinion and Order on 
Reconsideration" issued by respondent, Civil Aeronautics Board, on 
July 31, 1956 (S-754) (J.A. 32-38) and "Order Denying Petition for Re- 
consideration" issued by respondent on August 9, 1956 (S-757) (J. A. 
41-43). The jurisdiction of this Court is invoked under Section 1006 
of the Civil Aeronautics Act of 1938, as amended, (52 Stat. 1024, 

49 U.S.C.A. 646), under which this Court has jurisdiction to review 





any order, affirmative or negative, issued by the Civil Aeronautics 
Board. It seeks review of final orders of the Civil Aeronautics Board 
entered in proceedings under Section 609 of said Act (52 Stat. 1011, 
49 U.S.C.A. 559) dealing with, among other things, the amendment, 
suspension and revocation of airman certificates. The Petition for 





| 
| 
| 





2 


Judicial Review was filed in this Court within 60 days after the entry 
of the Board's Orders herein complained of, in accordance with the re- 


quirements of Section 1006(a) and (b) of said Act. 


As the respondent in the proceeding below, the petitioner herein 
has a "substantial interest" in the orders of which review is sought, 


within the meaning of Section 1006(a) of said Act. 


STATEMENT OF THE CASE 


On December 31, 1954, the Administrator of Civil Aeronautics 
filed a complaint charging the petitioner with certain violations of the 
Civil Air Regulations and seeking a suspension of his airline transport 
pilot certificate (J.A. 3-4). Petitioner duly filed his answer denying 
the violations charged. Thereafter, a hearing was held before an Ex- 
aminer of the Civil Aeronautics Board, who issued his Initial Decision 
(J.A. 5-22), in which he found that on July 6, 1954, petitioner, while in 
command of a National Airlines’ DC-6B in scheduled air transportation, 
after having been cleared for an instrument approach to Runway 28 at 
the Greater Pittsburgh Airport, Pittsburgh, Pennsylvania, and making 
Such approach without landing, (a) violated Sections 40. 364 and 60. 46 
of the Civil Air Regulations by failing to execute the prescribed missed 
approach procedure for that runway, (b) violated Section 60.47 of such 
regulations by failing to insure the maintenance of a continuous radio 
watch on the appropriate frequency, (c) violated Section 60.12 of said 


regulations in that the aforesaid failures constituted operation of the air- 


craft in a careless manner endangering lives and property, and (d) failed 
to exercise the degree of care, caution, and judgment required of a holder 
of an airline transport pilot rating. The Examiner further found, how- 
ever, that suspension of petitioner's airline transport rating, in view 

of petitioner's good flying record before and since the violations charged, 
would serve no useful purpose and that the public interest did not require 
any remedial action. Upon an appeal by both parties, the respondent, 
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Civil Aeronautics Board, issued its opinion under date of March 28, 

1956, agreeing in substance with the Examiner's findings of violations 
and also with his decision not to suspend petitioner's airline transport 
pilot certificate (J.A. 22-31). 


Thereafter, both parties to the proceeding filed petitions seeking 
reconsideration by respondent Board of its decision dated March 28, 
1956. On July 31, 1956, respondent entered its "Supplemental Opinion 
and Order on Reconsideration" wherein respondent (Vice-Chairman 





Adams concurring and dissenting) (J.A. 38) reaffirmed its earlier de- 
cision that petitioner had violated the Civil Air Regulations, as afore- 
said, but reversed that portion of its earlier decision which imposed 
no suspension of petitioner's airline transport pilot certificate (J.A. 
32-38) . In its said "Supplemental Opinion and Order on Reconsidera- 
tion" the respondent ordered that petitioner's said certificate be sus- 
pended effective August 10, 1956, through August 19, 1956 (J.A. 37). 
The suspension so ordered was based upon the respondent's conclusion 
that, in the public interest, it should so suspend the petitioner's said 


certificate as a "deterrent sanction" (J.A. 36). 


On August 7, 1956, petitioner filed a petition for reconsideration 
of said Supplemental Opinion and Order on the ground that in issuing 
said Order suspending petitioner's airline transport pilot certificate as 
a punitive or deterrent sanction, the respondent had exceeded its statu- 
tory powers (J.A. 38-40}. Petitioner further sought a stay of execution 
thereof to enable him to petition this Court for judicial review. On 
August 9, 1956, respondent issued its Order by which it denied the pe- 


tition for reconsideration but granted an appropriate stay pending judi- 
cial review by this Court (J.A. 41-43). 


STATUTES INVOLVED 


The principal provisions of the Civil Aeronautics Act here involved 
are set forth below. Other pertinent statutory provisions are cited or 
quoted in their appropriate place in the text of this brief. 


The Civil Aeronautics Act of 1938 (52 Stat. 973) as amended, 
(49 U.S.C.A. 401 et seq.), provides in part: 


Sec. 609. (52 Stat. 1011, 49 U.S.C.A. 559) 


"The Board may, from time to time, reinspect 
any aircraft, aircraft engine, propeller, appliance, 
air navigation facility, or air agency, may reexamine 
any airman, and, after investigation, and upon notice 
and hearing, may alter, amend, modify, or suspend, 
in whole or in part, any type certificate, production 
certificate, airworthiness certificate, airman certi- 
ficate, air carrier operating certificate, air naviga- 
tion facility certificate, or air agency certificate if 
the interest of the public so requires, or may revoke, 
in whole or in part, any such certificate for any cause 
which, at the time of revocation, would justify the 
Administrator of Civil Aeronautics in refusing to 
issue to the holder of such certificate a like certifi- 
CAG ow ae” 


Sec. 901 (52 Stat. 1015, 49 U.S.C.A. 621) 


(a) Any person who violates (1) any provision of 
subchapters V, VI, and VII of this chapter, or any 
provision of subsection (a) (1) of section 181 of this 
title, or (2) any rule or regulation issued by the Post- 
master General under this chapter, shall be subject to 
a civil penalty of not to exceed $1,000 for each such 
violation. Any such penalty may be compromised by 
the Board or the Postmaster General, as the case may 
io. 


'(b) In case an aircraft is involved in such viola- 
tion and the violation is by the owner or person in com- 
mand of the aircraft,such aircraft shall be subject to 
lien for the penalty... ." 
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Sec. 903 (52 Stat. 1017, 49 U.S.C.A! 623) 


"(b) (1) Any civil penalty imposed under this 
chapter may be collected by proceedings in personam 
against the person subject to the penalty . . . Such 
proceedings shall conform as nearly as may be to 
civil suits in admiralty, except that either party may 
demand trial by jury of any issue of fact, if the value 
in controversy exceeds $20, and the facts so tried 
shall not be re-examined other than in accordance 
with the rules of the common law... ." 


Sec. 1006 (52 Stat. 1024, 49 U.S.C.A. 646) 


"(a) Any order, affirmative or negative, issued 
by the Board under this chapter. . . shall be subject 
to review by the courts of appeals of the United States 
or the United States Court of Appeals for| the District 
of Columbia upon petition, filed within sixty days after the 
entry of such order, by any person disclosing a sub- 
stantial interest in such order.. ." 


STATEMENT OF POINTS 


The respondent, Civil Aeronautics Board, erred: 





(1) In holding by its Supplemental Opinion and Order dated July 31, 
1956 that petitioner's airline transport pilot certificate should be sus- 
pended for a 10-day period as a deterrent sanction against petitioner. 


(2) In reaffirming statutory power to so suspend petitioner's 
certificate as a deterrent sanction by Order Denying Petition for Recon- 
sideration dated August 9, 1956. 





SUMMARY OF ARGUMENT 


The proceedings which resulted in the punitive orders herein com- 
plained of were conducted solely under Section 609 of the Civil Aeronautics 
Act of 1938 by the terms of which Congress has granted to the Civil Aero- 
nautics Board remedial powers in the public interest to inquire into fit- 
ness and qualifications of holders of aviation certificates issued under 
the Act, and where such holders are found deficient in fitness or quali- 
fication, the Board may suspend their certificates. No power is expressly 


granted to the Board to punish the holder of a certificate for a violation 


of the Act, nor may such power be implied under the clear remedial word- 


ing of Section 609. The legislative delegation of power to punish any vio- 
lations of the Act is contained exclusively in entirely different sections 

of the Act not availed of here by the Board. The construction of the statute 
urged by petitioner is not only supported by sound and established princi- 
ples of statutory construction, but by an examination and comparison of 
important comparable statutes in related fields of government regulatory 
licensing. The Board's interpretation of its power to punish under Sec- 
tion 609 results in a deprivation of a certificate holder's right to trial 

by jury expressly provided for under the penalty sections of the Act. 


ARGUMENT 
I 


Introductory 


On June 23, 1938, the Congress of the United States proclaimed 
the following statement of policy: 


"There is recognized and declared to exist in be- 
half of any citizen of the United States a public right 
of freedom of transit in air commerce through the 
navigable air space of the United States." Civil 
Aeronautics Act of 1938, Section 3, 52 Stat. 980, 

49 U.S.C.A. 403. 
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Occasionally, as in this case, those charged by that same Con- 
gress with the duty of reasonably regulating our citizens’ exercise of 
such right of freedom of transit tend to forget that it existed before 


the statute under which they are empowered to operate. Of course, an 





activity such as aviation, in the interests of all, must be subjected to 
reasonable regulation. But, in thus recognizing the citizen's right of 
freedom of transit in air commerce at the very outset of its regulatory 
statute, Congress has warned that a strict construction in favor of the 
right should be favored. Such right, therefore, should be regulated 
no further than the statutory language clearly and convincingly indi- 


cates. 


However, the respondent has read its statutory powers with a 
liberal eye and attempted to deprive petitioner of his right to fly through 


the exercise of an assumed power to punish him under a non-penal sec- 





tion of the statute. It will be the purpose of this brief to demonstrate the 
impropriety of respondent's action. 


II. 


The respondent's Supplemental Order of July 31, 
1956, constitutes an attempt to exercise penal powers 
under a remedial statute. 


At the outset it is important to note that the action taken by the re- 
spondent in suspending petitioner's airline transport pilot rating is de- 
signed purely and simply to punish him for a violation of the Civil Air 
Regulations and is not a remedial action designed to protect the public 
from an incompetent or unqualified pilot. 


It is not believed that this statement is, or can be, disputed by 
respondent. At no time in the proceeding have petitioner's competency 
and qualifications as an airline pilot been drawn into question, and the 


issue before this Court, as stipulated by the parties, so recognizes. 
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Also, in its original opinion of March 28, 1956, (J. A. 29-30), the re- 
spondent said: 


"As the Examiner noted, respondent who is 
37 years of age and married, has been flying since 
1936 and had accumulated a total of over 10,000 
hours flying time in early 1955. He has been flying 
for National Airlines for over nine years, with many 
hours in DC-4, DC-6B, and DC-7 aircraft and sub- 
stantial instrument time, and he has continued to fly 
for National during a period of fifteen months from 
the time of the violations to the issuance of the Initial 
Decision herein. Thus respondent appears to have 
a long, clear flying record, continuing for twenty 
years throughout his adult life, a fact which tends to 
minimize the likelihood that additional disciplinary 
measures are needed to deter him from similar acts 
in the future. 


"The nature of respondent's violations, which 
have previously been described in detail, require 
little further elaboration. Suffice it that while re- 
spondent's violations were clearly more than tech- 
nical and involved regulations which are highly im- 
portant to air safety, his conduct under the circum- 
stances (referred to in a footnote as being the 
communication to petitioner of ‘inaccurate current 
airport weather’) did not involve any special or ag- 
gravating element of flagrancy or recklessness suffi- 
cient to dictate suspension regardless of the other 
factors discussed herein. Moreover, our decision 
not to impose a punitive suspension on respondent 
is not inconsistent with past practice." (Underscor- 
ing Supplied) 


The respondent's "decision not to impose a punitive suspension" 


was changed in its Supplemental Opinion and Order on Reconsideration 


dated July 31, 1956 so as to impose on petitioner a punitive suspension 
of his airman certificate for a 10-day period, which action respondent 
referred to in its Supplemental Opinion as a "deterrent sanction." 
(J.A. 36). The latter phrase is merely descriptive language for a 
punitive suspension as has been clearly recognized by respondent itself 
in its earlier decision in the cases of Lewis H. Brubaker and Charles E. 
Olsen, CAB Dockets Nos. SR-2168, 2169, entered August 2, 1954. In 
that opinion the respondent held: 
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"We are inclined to the view, and hold, that 

Suspensions imposed merely to prevent and deter 

violations, and where requalification in one or more 

respects is not involved, are punitive in the consti- 

tutional sense, and are a type of 'penalty' from which 

immunity is provided by Section 1004(i)." 

When the Brubaker and Olsen cases were appealed to this Court 

in Lee, Administrator of Civil Aeronautics v. Civil Aeronautics Board, 
96 U.S. App. D.C. 299, 225 F.2d 950 (1955), the respondent in its brief 
stresses again and again that a suspension of a pilot's license for violation 
of the Civil Air Regulations, where the holder's qualifications are not at 
issue, is purely punitive in nature, and summarizes its position by saying: 


"A punitive suspension plainly is a penalty both 
in law and practical effect."" Brief for Respondent, 
p. 22, in Lee v. Civil Aeronautics Board, supra. 
Finally, in this Court's decision in that case, Judge Prettyman filed 
a separate opinion (dissenting on another issue) in which he clearly recog- 
nized that a suspension unrelated to pilot qualifications constitutes a pen- 


alty. At page 302 of 96 U.S. App. D.C., Judge Prettyman stated as follows: 


"The question, then, is whether the proceeding 
is punitive or merely remedial. In this connection 
we go to the Fifth Amendment cases. Any reading 
of the complaint shows the action prayed is | is purely 
punitive. The complaint says baldly that the men 


were careless and therefore ought to be suspended. 

It does not allege the pilots to be unqualified. I think 
they were protected by reason of their testimony taken 
in the investigation."'" (Underscoring Supplied) 

See, also, Brown v. Civil Aeronautics Authority, 112 F.2d 737 
(CCA, 9th)(1940). There the Court plainly indicated that a suspension im- 
posed solely because of violations would constitute a penalty against the 
pilot justifying the issuance of a supersedeas on appeal. But since the 
administrative order required the pilot to take a written examination for 
the purpose of determining his fitness to fly, the Court considered that 
the "safety of the public'' was involved and a supersedeas was denied. 
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In the present case, as Judge Prettyman noted in the Brubaker and 
Olsen case, supra, "any reading of the complaint shows the action prayed 


is purely punitive.'"' In this respect the complaints in the two cases are 


indistinguishable. (See the Complaint herein, J.A. 3-4). 

This Court has also stated in cases involving suspension of the 
right to deal in rationed commodities that "the question turned on whether 
the Board's order is in fact a penalty, i.e., a means and method of pun- 
ishment of an offender against its rules."" Nelson v. B. Simon Hardware 
Co., 79 App. D.C. 250, 251, 145 F.2d 386 (1944). InL.P. Steuart & 
Bro. v. Bowles, 78 App. D.C. 350, 351, 140 F. 2d 703 (1944), the Court 
said that "a penalty is a punishment, an injury inflicted for punitive pur- 
poses." The suspension in that case was held not to be penal because 
it protected the public by allocating fuel oil away from a dealer disposed 
to violate the ration program into channels through which it would be 
distributed in a lawful manner, thus insuring the equitable distribution 
of a rationed commodity. The United States Supreme Court affirmed 
in 322 U.S. 398 but indicated that had the suspension order been penal 
rather than remedial, the result would be different. Mr. Justice Douglas 
stated for the Court at 322 U.S. 404, as follows: 


"We agree that it is for Congress to prescribe 
the penalties for the laws which it writes. It would 
transcend both the judicial and the administrative func- 
tion to make additions to those which Congress has 
placed behind a statute. (Citing cases) Hence we 
would have no difficulty in agreeing with petitioner's 
contention if the issue were whether a suspension order 
could be used as a means of punishment of an offender. 
But that statement of the question is a distortion of the 
issue presented on this record." 


Since the foregoing demonstrates the punitive nature of respondent's 
Supplemental Order in this case, detailed consideration will now be given 


to the statutory provision from which respondent purports to derive such 
penal powers. 
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Il. 


Section 609, Civil Aeronautics Act of 1938, as 
amended, is purely a remedial statute, anda 
careful consideration of its wording and purpose 
discloses no power to punish. 


The respondent's power to suspend an airman lcertificate is con- 
tained in Section 609 of the Act, which reads, in pertinent part, as 
follows: | 





'The Board may, from time to time, reinspect any 
aircraft, aircraft engine, propeller, appliance, air 
navigation facility, or air agency, may reexamine any 
airman, and, after investigation, and upon notice and 
hearing, may alter, amend, modify, or suspend, in 
whole or in part, any type certificate, production 
certificate, air-worthiness certificate, airman 
certificate, air carrier operating certificate, air 
navigation facility certificate, or air agency certi- 
ficate if the interest of the public so requires, or may 
revoke, in whole or in part, any such certificate for 
any cause which, at the time of revocation, would 
justify the Administrator of Civil Aeronautics in 
refusing to issue to the holder of such certificate 





a like certificate . . ."" Act of June 23, 1938, 
c. 601, Title VI, Sec. 609, 52 Stat. aie 49 
U.S.C. A. 559. 


This section of the Act falls within Subchapter VI entitled "Civil 
Aeronautics Safety Regulations, '' and obviously Section 609 is designed 
specifically to enable respondent Board, as a remedial matter, to 
“reinspect" aircraft and their components and "reexamine" the com- 
petency of airmen and thereafter, where the public interest so requires, 
to alter, amend, modify, suspend and revoke certificates previously 
issued under powers granted in preceding sections. No power is 
specifically delegated under Section 609 to punish an airman, air 
carrier, aircraft, etc. Clearly, no such punishment power will be 
implied. Wallace v. Cutten, 298 U.S. 229 (1936); Iselin v. United 
States, 270 U.S. 245 (1926). A fortiori. is this true, where not even 
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a casus omissus is involved, for Congress specifically provided penal- 
ties for violations of the Act in an entirely separate title labeled 
"Subchapter [X-Penalties," hereinafter discussed. ! 


Furthermore, this Court in a professional license case long ago 
established that any statute pertaining to the exercise of a trade or 
profession must be strictly construed in favor of the citizen. Lockwood 
v. District of Columbia, 24 App. D.C. 569 (1905), where Mr. Chief 
Justice Shepard wrote: 

"The established rule of the courts is that all 
statutes imposing restrictions upon business 
or the common occupations of the people, or 
levying a tax upon them, are to be construed 
strictly." 
In contrast, the respondent, in using Section 609 as a punishment 


device, has endeavored to give the statute a liberal and distorted in- 


terpretation far beyond its obvious intendment. 


Research by counsel into the legislative history of the Civil 
Aeronautics Act of 1938 has failed to disclose any significant comment 
either in the Committee Reports or the Hearings which might be 
specifically helpful in construing the provisions of the Act here under 
construction. However, it is well known that the late Senator Pat 
McCarran was one of the most active legislators in the 1938 revisions 
of the country’s aviation laws. On January 5, 1938, he introduced in 
the Senate a bill, S.2, 75th Cong., 3d Sess., in which Section 276 (d) 
dealing with suspension and revocation of aircraft, airman and related 


certificates, read as follows: 


Even had there been a legislative inadvertence in the present statute, United States v. Weitzel, 
246 U.S. 533 (1917) warns us that the judiciary must not supply the omission simply "because the 
court thinks the legislature should have made them (the statutes) more comprehensive.” 246 U.S. 543. 
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"(d). The Authority may amend or modify any 
certificate or license issued under this part; and 
may suspend or revoke any such certificate or 
license when the holder thereof fails to comply 
with the provisions of this Part, or the orders, 
rules, regulations, or requirements of the 
Authority thereunder, or the terms and condi- 
tions of the certificate or license." (Under- 
scoring Supplied) 


S.2 never passed the Congress, having been apparently superseded 
by the slightly later bill which became the present Act. It is believed 
noteworthy to observe, however, that in contrast to the language of 
Section 609, the language of the abortive bill quoted above contains 
words indicating power to punish through suspension or revocation 
upon failure to comply with the regulations of the Authority. Itisa 
fair inference, therefore, that Congress preferred |the present statutory 
scheme where remedial provisions are contained inl one place (Sub- 
chapter VI, including Sec. 609) and punishment provisions in another 
(Subchapter IX). | 


Finally, it is important to consider the purpose of Section 609. 
Bearing in mind constantly that the section is a part of the Subchapter 





dealing only with the respondent's power and duty "'to promote safety 

of flight" (Sec. 601), and that penalties for violation of the Act are 

fully provided in another Subchapter, it becomes obvious that the power 
conferred by Section 609 is solely remedial, e.g., the certificate of 

a defective aircraft or air navigation facility may be suspended in the 
interests of safety until the defects are corrected, or if they cannot 





be corrected, then the certificate may be altered or modified so as 

to restrict the freedom of its operation; the airman certificate of a 
pilot who, on reexamination, has been found to have a visual deficiency 
may be altered so as to require the wearing of correcting lenses while 
flying aircraft; or the certificate may be suspended where it is found 
that the holder is presently unqualified in piloting techniques until 


he has proven his attainment of suitable proficiency. 
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Of course, these examples are merely illustrative and can be 
multiplied many fold, but in no event can the power to punish be found 
in the wording. 


The phrase "reexamine any airman" seems clear and unambiguous. 
No dictionary definition need be cited to demonstrate that "reexamine" 
means to “examine again."" Examine for what again? The answer to 
that question depends upon an analysis of the reason for the first exami- 


nation of the airman. 


When petitioner obtained his airline transport pilot certificate, 
such first examination consisted of his proving compliance with the 
minimum requirements set forth by respondent in its Civil Air Regu- 
lations, Part 21.? These requirements set minimums with respect to 
age, character, citizenship, education, aeronautical knowledge, ex- 
perience, and skill, and radio skill. In short, they deal exclusively 
with qualifications as an airline pilot, not a single one of which has 
been the subject of respondent's orders in this case. And yet by the 
plain wording of Section 609, the respondent's right to suspend stems 
solely from the power to "reexamine." Respondent has reexamined 
petitioner and has not found him unqualified in any respect to hold the 


rating for which he was originally examined. 


: But it has found that he violated certain provisions of the regula- 
tions, and despite the availability of the penalty provisions of the Act, 
respondent nonetheless has ordered that petitioner be punished for such 
violations by a 10-day suspension of his certificate. Such action meets 
neither the letter nor the spirit of Section 609, and constitutes an as- 


sumption of power not delegated by Congress. Yet it is beyond question 


If it be objected that such examination is actually conducted under the supervision of the Adminis - 
trator, yet under respondent's own interpretation of the Reorganization Plans of 1940, in safety matters 
the Administrator "is bound by the rules of the Board.” See Respondent's Brief, p, 14, in Lee v. Civil 
Aeronautics Board, supra. ee 
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| 
| 
| 
| 
| 
| 
| 


that an administrative agency may not exercise a power which the statute 
does not grant to it. Hannegan v. Esquire, Inc., 327 U.S. 146 (1945); 


Southern Pacific Co. v. Interstate Commerce Commission, 219 U.S. 


433 (1911). | 
At pages 23-24 of its brief to this Court in Lee v. Civil Aero- 


nautics Board, supra, respondent makes the following distinction: 


"The statute (Sec. 609) sharply distinguishes 
between revocation and suspension. . . Revocation thus 
is for causes relating to qualification to fly, and is the 
sanction 'characteristically free of the punitive crimi- 
nal element’ recognized in Helvering (305 U.S. at p. 
399). | 


"On the other hand, suspension is not so limited, 
but may be imposed where the ‘interest of the public 
so requires'. . . This standard obviously embraces 
both remedial and punitive action." 





However, the respondent in making this distinction and claiming 
a punishment power under Section 609 has overlooked other important 
words of the statute. The power granted by Section 609 in cases where 
"the interest of the public so requires" is not simply to "suspend." It 


is a power to “alter, amend, modify or suspend." | 





Thus, if respondent is correct in asserting a power to punish an 
airman by suspending his certificate for a period of time, it could 
likewise punish him by altering, amending or modifying his certificate. 
For example, an airline pilot admittedly competent and qualified in 
all respects, but who in some way had infringed a provision of the 
voluminous regulations, could be punished, under respondent's theory, 
by merely altering or modifying his airman certificate so as to remove 
therefrom his instrument rating or his rating for particular aircraft 
used by his employer. In either event, such action would destroy his 
means of livelihood as an airline pilot even though under his altered 
airman certificate he could still pilot aircraft for other purposes. 
Surely it cannot be gainsaid that Congress intended no such possible 
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result to flow from the remedial wording of Section 609. Yet respondent's 
theory of its power to punish under that section leads inexorably to this 
fantastic result which is so at war with the statute as a whole. If the 
respondent feels that punishment of an airman is warranted under any 
given set of facts, then as Congress clearly intended, the appropriate 
steps should be taken under Subchapter IX of the Act denominated 


"Penalties". 


IV. 


The punishment powers under the Act are contained 
in Subchapter [IX thereof, and a comparison of re- 
lated statutes shows that Congress must have intended 
such expressed punishment powers to be exclusive. 


(a) Subchapter IX of the Act. 


If Congress had overlooked the imposition of sanctions against 
violators of the Act, there might be some merit in respondent's claim 


of a power to punish in the public interest by penal suspension. Cf., 


however, Wallace v. Cutten, supra. But clearly Congress cannot be 


accused of any such oversight or inadvertence. 


On the contrary, Congress carefully conferred punishment powers 
in that part of the Act denominated "Subchapter [X-Penalties." This 
subchapter (or "Title" as it was originally called) contains three sections 
headed "Civil Penalties" (Section 901), "Criminal Penalties" (Section 
902), and "Venue and Prosecution of Offenses" (Section 903). In the 
present case involving the safety provisions of Subchapter VI, only 
Section 901 dealing with "Civil Penalties" is material to the question, 
and that section reads, in pertinent part, as follows: 
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"(a) Any person who violates (1) any|provision 
of subchapters V, VI, and VII of this chapter, or 
any provision of subsection (a) (1) of section 181 of 
this title, or (2) any rule or regulation issued by the 
Postmaster General under this chapter, shall be 
subject to a civil penalty of not to exceed $1, 000 
for each such violation. Any such penalty may be 
compromised by the Board or the Postmaster General, 
as the case may be. a 
If respondent feels that in any given case, the;violator of its safety 
regulations should be punished in the public interest and as a deterrent 
to the violator and others from further violations, then Section 901 in 
clear and unambiguous language provides the punishment. Here, in 
contrast to the remedial wording of Section 609, we/find the familiar 
language of punishment. "Any person who violates ; . . shall be subject 
to a civil penalty . . ." is widely divergent in letter and spirit from 
"The Board may . . . reexamine any airman, and . . . Suspend, in 


whole or in part, any. . . airman certificate . . . if the interest of 





the public so requires... ." 
| 


Respondent itself, in the past, has seemed clearly to recognize 
the force of petitioner's contentions. In case after case, where a civil 
penalty had been previously imposed for violation of the regulations, 
but where the pilot's qualifications were not at issue, the respondent 
has dismissed proceedings under Section 609 with no action taken to 
suspend the offending pilot's airman certificate. See, for example, 

E. W. Condit, 13 CAB 458; C. T. Willock, 13 CAB 326; C. J. Tindel, 

13 CAB 465; Joel Eck, 13 CAB 408; R. S. Jones, 13 CAB 470; Peters, 

9 CAB 346; Davis, 5 CAB 183; and J. C. McKenzie, 13 CAB 461. In 

the McKenzie case, after finding that the pilot had operated his aircraft 

"in a careless and reckless manner so as to endanger the lives and property 
of others" and that the pilot had paid a $200 civil nepal the respondent 


concludes: 
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"7. That in view of the above-mentioned civil penalty, 
the public interest does not require that the Civil Aero- 
nautics Board take any action against respondent's 
private pilot certificate at this time." 

See, further, Reid, 5 CAB 4 where respondent found "serious" 
violations of the regulations but in view of the pilot's experience and 
qualifications, it dismissed the complaint and recommended that 
appropriate steps be taken to impose upon the respondent a civil penalty 
in an amount commensurate with the gravity of the offenses which he 
had committed. 


Also, on many occasions, the respondent has properly exercised 

its true remedial powers, without attempting to punish under Section 
609, in cases where the facts demonstrated incompetency or lack of 
flying proficiency of the pilot, and has suspended the airman certificate 
until such time as the holder had completed additional flight instruc- 
tion and study and retaken flight tests and written examinations. See, 
for example, Francis C. Bethell, 13 CAB 28; George Law, 13 CAB 263; 
Malcolm Riess, 13 CAB 300; Henry Line, 13 CAB 308; Floyd P. Klee, 
13 CAB 435; Jack N. Neal, Dkt. No. SR3-1563 (September 10, 1956) 
and, On like principles, suspending air carrier operating certificates 
until qualifications proven, Alaska Airlines, Inc., 13 CAB 495; Aviation 
| Corporation of Seattle, 13 CAB 526. 


The series of Board actions discussed immediately above demon- 
strate a proper regard by the tribunal for its limited powers under 
the statute. But to use its remedial powers of suspension under Section 
609 as a weapon solely of punishment is highly improper and violates 
_ the most time-honored rules of statutory construction. 


Furthermore, with regard to the administrative power over com- 
promise of fines, such as granted to respondent in Section 901 (a), 
supra, the possibility of abusing the power by a threat of license suspen- 
sion proceedings has been pointed out by the Attorney General's Com- 
mittee on Administrative Procedure: 
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"The potentiality of abuse is always present as 
long as permittees dread the mere possibility 
that suspension proceedings may be instituted. 
Such fear provides a potent inducement to settle 
cases, particularly if the compromise figure is 
so small that it occasions no greater expense than 
would be involved in the defense of suspension 
proceedings. The temptation to solicit settle- 
ments even of cases where the Administration's 
case is weak must be almost irresistible| under 
such psychological conditions." Sen. Doc. No. 
186, 76th Cong., 3rd Sess. (1940) Part 5, p. 14. 








It would certainly seem that any affirmance of the respondent's as- 
sertion of power to suspend purely punitively, so that the licensee's 
proof of competence would be irrelevant, can only serve to increase 
the in terrorem use of the civil penalties settlement procedures. On 
the other hand, if the suspension power granted in Section 609 is 
restricted, as it properly should be, to a reexamination of fitness to 
exercise his airman rating, the competent pilot need no longer "dread" 
suspension as a possible double punishment for an alleged violation of 
the regulations and may devote his energies to defending against the 
assertion of penalties under Subchapter IX. Such | holding would 
tend to remove the "temptation" to solicit settlements of "weak" cases 
which gave concern to the Attorney General's Committee. 


(b) Comparison of Important Related Statutes. 
ee ee ee 


A well-known aid to statutory construction is the rule permitting 
the court to examine other enactments by the same legislature in related 
fields of government activity for enlightenment as to the legislature's 
purpose and intent in a statute under construction. | See Boston Sand Co. 
v. United States, 278 U.S. 41 (1928); United States v. C.1.0., 335 
U.S. 106 (1947); Einstein v. Sawhill, 2 App. D.C. 10 (1893). 


The merchant marine inspection service dating from 1852 repre- 
sents "perhaps as thorough a system of administrative control as is 
found anywhere in American legislation."" Freund, "Administrative 
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Powers Over Persons and Property," The Univ. of Chicago Press 
(1928), pp. 354-5. For many years and long prior to the passage of 
the Civil Aeronautics Act of 1938, an administrative agency of the 
United States government 3 has performed the function of issuance, 
‘Suspension and revocation of licenses and certificates of merchant 
marine officers and seamen. The present Congressional statute 
granting these powers was enacted in 19 11* and reads, in pertinent 
part, as follows: 


"In any investigation of acts of incompetency 
ormisconduct or of any act in violation of the pro- 
visions of title 52 of the Revised Statutes or of any 
of the regulations issued thereunder, committed by 
any licensed officer or any holder of a certificate 
of service, the person whose conduct is under in- 
vestigation shall be given reasonable notice of the 
time, place, and subject of such investigation and 
an opportunity to be heard in his own defense. The 
whole record of the testimony received by such in- 
vestigation and the findings and recommendations 
shall be forwarded to the Commandant of the Coast 
Guard, and if that officer shall find that such licensed 
officer or holder of certificate of service is in- 


competent or has been guilty of misbehavior, negli- 
gence, or unskillfulness, or has endangered life, or 


has willfully violated any of the provisions of title 52 
of the Revised Statutes or any of the regulations issued 


thereunder, he shall, in a written order reciting said 
findings, suspend or revoke the license or certificate 
of service of such officer of holder of such certificate. 
." (Underscoring Supplied) R.S. 4450; Mar. 3, 
1911, c. 231, Sec. 291, 36 Stat. 1167, as amended 
May 27, 1936, 49 Stat. 1381; 46 U.S.C.A. 239 (g). 





3 tt has been variously known as the Steamboat Inspection Service, the Bureau of Navigation, and 
most recently as the Bureau of Marine Inspection and Navigation. See Monograph of the Attorney 


General's Committee on Administrative Procedure, Senate Document No. 186, 76th Cong., 3d Sess., 


Part 10, p. 2. The functions are now performed by the United States Coast Guard, 


4 Amendments immaterial to the present discussion have been made, and the Reorganization Plans 
transferred the enforcement functions to the Coast Guard. 


I ~ 
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This statute (R.S. 4450) has been quoted in detail solely in order 
that the Court may have the benefit of reading the type of language em- 
ployed by Congress when it intends to delegate both remedial and puni- 
tive powers. It will be observed that the wording of the merchant marine 
statute clearly confers the power to punish by suspension or revocation 
where the administrative agency finds that the licensee "has been guilty 
of misbehavior, negligence . . . or has willfully vidlated any of the 
provisions of title 52. . ."' This is in striking contrast to the remedial 
language of Section 609 where the respondent is only empowered to 
"reexamine" an airman and to suspend his certificate "if the interest 
of the public so requires." Since R.S. 4450 long antedated Section 609, 
the inference is inescapable that had Congress truly intended to delegate 
punitive power in the later statute, it would have used wording at least 
comparable to that of its earlier statute. But this Congress did not 
do. Instead it used strictly remedial language in Section 609 and later 
conferred penal powers in Sections 901 and 902. 


It is significant, also, that R.S. 4450 has been criticized for 


| 


so combining both remedial and punitive powers. The Attorney General's 





Committee on Administrative Procedure, which in 1940 made a com- 
prehensive study for the Senate of administrative procedures, had this 
to say about R.S. 4450: 


"The only sanction provided by statute for 
punishing offenses of officers and seamen is the 
suspension or revocation of licenses and jcertifi- 


cates. Undoubtedly, this sanction is the proper 
one for cases involving incompetency . .. The 


purpose of conferring the power of revocation or 
suspension of licenses or certificates upon the 

Bureau was to permit the Bureau to weed out the 
incompetents."" (Underscoring Supplied)| Mono- 


graph of the Attorney General's Committee on 
Administrative Procedure, supra, Part 10, p. 20. 





The Committee goes on to raise the question |of whether in en- 
forcing discipline the "more appropriate sanction" is not the imposition 
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of fines. It is submitted that Congress answered that question in the 
affirmative by the statutory scheme employed in the Civil Aeronautics 
Act of 1938. See Section 901. 


Detailed consideration has been given to R.S. 4450 because, so 
far as counsel have been able to ascertain, it is the "grandfather" 
statute in this field. It would unduly lengthen this brief to give like 
consideration to all analogous statutes covering other administrative 
agencies. It is believed sufficient merely to refer the Court to several: 


of the license suspension and revocation powers granted to other agencies 


in all of which, unlike Section 609, Congress specifically used language 
associated with the power to punish for wrongdoing. See, for example, 
Federal Communications Act, as amended, 47 U.S.C.A. Sec. 303, 

48 Stat. 1082 (authority to suspend where licensee has "violated" the 
Act or regulations, "willfully damaged" radio apparatus, "transmitted 
false or deceptive signals," etc.); Securities Exchange Act of 1934, 

15 U.S.C. A. Sec. 78s, 48 Stat. 898 (power to suspend where licensee 
has "violated" the Act or regulations. ) 


Clearly, therefore, if Congress had intended Section 609 should 
be used by respondent to punish a "violator, "' it would have used the 
‘punishment language found in so many other related statutes. 


(c) The statutory right of trial by jury. 


In the preceding pages of this brief, we submit it has been estab- 
lished that the suspension orders of respondent herein constitute the 
imposition purely of a penalty, since admittedly petitioner's qualifica- 
tions are not at issue. Cf. Mansfield Journal Co. v. Federal Communi- 
cations Commission, 86 U.S. App. D.C. 102, 180 F. 2d 28 (1950). 

This being so, the respondent is here attempting to use the remedial 
provisions of Seetion 689 as a means of depriving petitioner of his 
statutory right of trial by jury where punishment for a violation is the 
sole objective. 
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Section 903 (b) (1) of the Act provides, in pertinent part, as 
follows: | 


"Any civil penalty imposed under this chapter 
may be collected by proceedings in personam against 
the person subject to the penalty . . . Such proceedings 
shall conform as nearly as may be to civil suits in 


admiralty, except that either party may demand trial 
by jury of any issue of fact, if the value in controvers 
exceeds $20, and the facts so tried shall not be re- 
examined other than in accordance with the rules of 
the common law. . ." (Underscoring Supplied) 





Thus, the statute clearly grants petitioner the right of trial by 
jury where a penalty imposition is sought. Had Congress not so pro- 
vided in Section 903, then it seems clear that a serious question of 
constitutionality would be involved. See District) of Columbia v. 
Colts, 59 App. D.C. 224, 38 F. 2d 535, aff'd 282 U.S. 63 (1930) in 
which Colts was held by this Court and the Supreme Court to be con- 
Stitutionally entitled to a jury trial on a complaint for violation of the 
District of Columbia Traffic Act, which complaint contained language 
(operating a motor vehicle "recklessly. . . so as to endanger property 
and individuals") remarkably similar to the language of the complaint 


herein. (J.A. 3-4). 


However, since Congress specifically provided for trial by jury 


in penalty cases inthepresent Act, the constitutional question need 
not be reached. In construing respondent's powers under Section 609 
against the background of the statute as a whole, and in avoiding any 
question of unconstitutionality, it is clearly pertinent for the Court 

to bear in mind the Congressional grant of trial by jury in the penalty 
provisions of the statute. Thus viewed, Section 609 is clearly seen as 


a purely remedial statute granting powers in the public interest to 





inquire into fitness and qualifications. Respondent's use of it as a 
weapon of punishment by an administrative tribunal evades the Con- 
gressional grant of trial by jury in a penalty case. | Section 903 (b) (1). 
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CONCLUSION 


In view of the foregoing, this Court should set aside respondent's 
Supplemental Order of July 31, 1956 and the Order denying Petition for 
Reconsideration dated August 9, 1956, whereby respondent attempts 
to punish petitioner by suspending his airman certificate. An af- 
firmance of the asserted power would be "not a construction of a 


statute, but, in effect, an enlargement of it" which "transcends the 
‘judicial function." Iselin v. United States, 270 U.S. 245, 250. 


Respectfully submitted, 


LLOYD FLETCHER 
National Press Building 
Washington, D.C. 


F. HAROLD BENNETT 
55th Street and Cicero Avenue 
Chicago, Illinois 


Attorneys for Petitioner 
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In The 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


SIDNEY W. WILSON, 
Petitioner, 


Vv. : No. 13, ! 


CIVIL AERONAUTICS BOARD, 
Respondent. 


STIPULATION 











Subject to approval by the Court, the parties hereby stipulate and 


agree as follows with respect to the issues, the matters to be contained 


in the joint appendix to briefs, and the dates for the 
the joint appendix to briefs: 
I 


Issues 


Petitioner, an airline pilot, seeks review (1) 


(S-754) which imposed, as a deterrent sanction, a ten-day suspension 
of his pilot license for violations of the Civil Air Regulations, and (2) 
of a Board order (S-757) denying reconsideration of the suspension order. 


The single issue is stipulated to be: 
Whether, in circumstances in which the Civil 


does not find the pilot to be unqualified to fly, the Board is empowered 
under Section 609 of the Civil Aeronautics Act to oe his airman 


certificate as a deterrent sanction. 
Ul 
Content of Joint Appendix to Briefs and 





It is stipulated that petitioner shall cause the 
printed as the joint appendix to briefs: 


imei of briefs and 


of a Board order 


 Agvonaation Board 





Use 
of Unprinted Portions of Transcript | 


following to be 
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1. This stipulation and the order of the Court approving the 
stipulation. 

2. Complaint (pp. 3-4 of transcript). 

3. Examiner's Initial Decision (pp. 389-399 of transcript). 

4. C.A.B. Opinion and Order S-728 (pp. 450-461 of transcript). 

5. C.A.B. Supplemental Opinion and Order S-754 (pp. 541-548 
of transcript). 
. 6. Petition for reconsideration (pp. 550-553 of transcript). 

7. C.A.B. Order S-757 (pp. 557-558 of transcript). 


The foregoing matters are believed to be adequate for full presenta- 


tion of this case. It is stipulated and agreed, however, that either 
party on brief or argument, and the Court in reaching its decision, may 
refer to and rely upon any portion of the unprinted transcript of record 
to the same extent and effect as if such portion of the transcript had 
been printed, it being understood that the Court may order additional 
printing if it deems such printing to be necessary. 
Ii 
Time for Filing Briefs and Joint Appendix 

The time for filing briefs and the joint appendix to briefs shall 
be as follows: 

(1) Petitioner's principal brief, together with the joint appendix 
to briefs, will be filed on or before December 28, 1956. 

(2) Respondent's brief will be filed on or before February 1, 
1957. 

(3) Any reply brief by petitioner will be filed within fifteen days 
after the filing of respondent's brief. 


Lloyd Fletcher 
Attorney for Petitioner 


Franklin M. Stone 
Attorney for Respondent 














Before: Bastian, Circuit Judge, in Chambers. 


briefs and joint appendix, it is 
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ORDER | 


Upon consideration of the joint motion of petitioner and respondent 


to dispense with a prehearing conference in the above case and for ap- 
proval of a stipulation as to the issues and to the manner of filing the 


ORDERED that the prehearing conference now scheduled for No- 
vember 15, 1956, be dispensed with, that the stipulation be approved 


and that the Clerk be, and he is hereby, directed to file said stipulation 


forthwith. | 
It is FURTHER ORDERED that the stipulation regarding the issues 
and manner of filing briefs and the joint appendix be printed in the joint 
appendix and unless modified by further order of this Court shall control 
further proceedings in this case. 
Dated: November 14, 1956. 


BEFORE THE CIVIL AERONAUTICS BOARD 
Washington, D.C. 


Rec'd Dec. 31, 1954 


FRED B. LEE 
Administrator of Civil Aeronautics, Complainant, | 


Vv. | Docket No. SR 2188 

Sidney W. Wilson, Respondent | 
COMPLAINT 

Complainant brings this action under the provisions of the Civil 
Aeronautics Act of 1938, as amended (52 Stat. 973; 49 U.S.C. 401 et 


seq.), and alleges 





I 
| 
Respondent, during all times mentioned herein was the holder of 


Airman Certificate No. 26768 with an Airline Transport Pilot Rating. 
0 | 

On or about July 6, 1954, Respondent was pilot-in-command of a 
Douglas DC-6B aircraft, registration No. N8223H, operated in scheduled 
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air transportation as National Airlines Flight 611/6. 
Ill 
Respondent, while pilot-in-command of said Flight 611/6, on 
July 6, 1954, was cleared for and commenced an instrument approach 
to Runway 28 at Greater Pittsburgh Airport, Pittsburgh, Pennsylvania. 
IV 
Respondent, at the date and place previously alleged, and after he 


failed to land on Runway 28, did not execute the missed approach procedure 


specified in the standard instrument approach procedure for Runway 28, 
in that he did not climb to 2, 500 feet on a course of 277 degrees and pro- 
ceed to the Clinton Radio Beacon, thereby violating Sections 40. 364 and 
60. 46 of the Civil Air Regulations. 
V 
At the date and place previously alleged, and after Flight 611 had 
failed to land on Runway 28, Respondent did not insure that a continuous 
radio watch on the appropriate radio frequency was maintained, in vio- 
lation of Section 60. 47 of the Civil Air Regulations, 
VI 
Respondent, in operating said aircraft as heretofore alleged, 
operated said aircraft in a careless and reckless manner so as to en- 
danger the lives and property of others, thereby violating Section 
60.12 of the Civil Air Regulations. 
vil 
Respondent, in operating said aircraft as heretofore alleged, 
failed to exercise the degree of care, caution and judgment required of 
him as the holder of an Airline Transport Pilot Rating. 
WHEREFORE, Complainant requests that, in the public interest, the 
Airline Transport Pilot Rating of Respondent be suspended. 
/s/ J. M. Dikeman 
for Robert P. Boyle, General Counsel 
Civil Aeronautics Administration 
Dated this 3lst Day of December, 1954 


* * * * * * 





; 
} 
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[Rec'd Oct. 19, 1955, Civil Aeronautics Board] 


INITIAL DECISION 
(Hearing) 


ISSUED: October 18, 1955 


TO: Sidney W. Wilson, Respondent (Registered 
6095 S.W. 128th Street 
Miami, Florida 


Ralph L. Harkenrider, Attorney for Respondent 
Air Line Pilots Assoc iation 
55th Street and Cicero Avenue 
Chicago 38, Illinois 


Ned K. Zartman, Attorney 
Civil Aeronautics Administration 





Sydney J. Schneider, Attorney 
Civil Aeronautics Administration 


Robert P. Boyle, General Counsel for the 
Administrator of Civil Aeronautics 


This proceeding was brought under authority of Section 609 of the Civil 
Aeronautics Act of 1938, as amended. The Complainant filed a complaint 
with respect to the airline transport pilot rating held by Respondent 
charging him with violation of the provisions of Sections 40.364, 60.12, 
60. 46 and 60. 47 of the Civil Air Regulations and requested Respondent's 
airline transport pilot rating be suspended. | 
The complaint was duly served on Respondent by registered mail. 





Respondent answered the complaint and requested an oral hearing. 
Pursuant to Respondent's written request and after adequate notice 
served upon the parties, an oral hearing was held before the undersigned 
Hearing Examiner on March 17, 1955 in Pittsburgh, Pennsylvania. Mr. 
Ralph L. Harkenrider, Attorney, Legal Department, Air Line Pilots 
Association, Chicago, Llinois, appeared on behalf of Respondent. Mr. 
Sidney J. Schneider and Ned K. Zartman, General Counsel's Office, 





Civil Aeronautics Administration, Washington, D. C. » appeared on 
behalf of Complainant. | 
The complaint charges Respondent, the holder of an airline trans- 


port pilot rating, on or about July 6, 1954 (Para. | Il) was pilot in command 
of a Douglas DC-6B aircraft, registration No. N8223H, operated in 
| 
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- scheduled air transportation as National Airlines’ Flight 611/6; (Para. 

III) while pilot in command of said Flight 611/6 was cleared for and com- 

menced an instrument approach to Runway 28 at Greater Pittsburgh 

| Airport, Pittsburgh, Pennsylvania; (Para. IV) after Respondent failed 

to land on Runway 28, he did not execute the missed approach procedure 

_ specified in the standard instrument approach procedure for Runway 28, 

in that he did not climb to 2,500 feet on a course of 277 degrees and 
proceed to the Clinton Radio Beacon; (Para. V) after Respondent had 

| failed to land on Runway 28, he did not insure that a continuous radio 

3 watch on the appropriate radio frequency was maintained; (Para. V1) 

operated the aircraft in a careless and reckless manner so as to endanger 

the lives and property of others; and (Para. VII) failed to exercise the 

degree of care, caution and judgment required of him as a holder of an 

_ airline transport pilot rating. 

Respondent answering the complaint admits the allegations contained 
in Paragraphs I, [and fil. As to the allegations contained in Para- 
graph IV, Respondent admits that on the date and at the place alleged he 
did not land on Runway 28 and he did not execute the missed approach 
procedure specified in the standard instrument approach for Runway 28, 
in that he did not climb to 2, 500 feet on the course of 277 degrees and 
proceed to the Clinton radio beacon; but Respondent denies that his 
failure to execute the missed approach procedure specified could be con- 
strued to be or was thereby in violation of Sections 40. 364 and 60. 46 of 
the Civil Air Regulations. As to the allegations contained in Paragraph 
V, Respondent denies that on the date and place and after Flight 611/6 
had failed, Respondent did not insure that a continuous regular watch 
on the appropriate radio frequency was maintained. Respondent denies 
the allegations contained in Paragraph VI that he operated the aircraft 
in a careless and reckless manner and denies the allegation contained 
in Paragraph VII that in operating Flight 611/6, he failed to exercise a 
degree of care and caution required of him as a holder of an airline 
transport rating. 
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The record consists of the oral testimony of Responde nt, William 





R. Andrews, Walter A. Jensen, Cary Euwer, and the documentary ex- 
hibits offered by the parties. Respondent objected to the admission of 
Complainant's Exhibits 1, 2, 3, 4 and 5, in that they were not material 
and relevant to the issues. Respondent's objection has been considered. 
As Respondent is charged with failing to execute the missed approach 
procedure specified in the standard instrument approach procedure for 





Runway 28 at the Pittsburgh Airport, the Exam iner jis of the opinion that 
these exhibits are material and relevant to the allegations of Paragraph 
IV of the complaint and, therefore, Respondent's objections are denied 
and the exhibits admitted as evidence in the record, 
The recorded conversations on July 6, 1954 between the pilot of 
Nationals' Flight 611/6 and other pilots of specified aircraft and the 
Civil Aeronautics Administration Traffic Controller in the Greater 
Pittsburgh Airport control tower between the hours of 0701E and 0806E 
on 118. 7MC and 121.1MC were played on the recording machine at the 





hearing and heard by all parties present. The recorded conversations 


were later reduced to writing and submitted by aay penien of counsel as 


part of the record in this proceeding. 
Respondent was pilot in command of a ieupine DC-6B aircraft 
No. N8223H operated in scheduled air transportation as National Air- 
lines' Flight 611/6. The flight was conducted under an interchange 
agreement between Capital Airlines and National Airlines. The flight 
originated at Miami, Florida, and stopped at several places including 
Washington, D. C., which was the terminal stop for National Airlines 
and the interchange point. The flight proceeded over the route of Capital 
Airlines from Washington, D. C. to Detroit, Michigan. The first 
scheduled stop was Pittsburgh, Pennsylvania, the s ite of the incident in- 
volved. The crew was composed of Respondent as pilot in command; 
First Officer E. C. Gould; and Flight Engineer George R. Bannister. 
The missed approach procedure for Runway 28 at Greater Pitts- 
burgh Airport is a part of the procedure author ized in Capital Airlines 
and National Airlines operation specifications. The missed approach 
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procedure required Respondent to climb to 2, 500 feet or higher if di- 
rected by ATC on the west course of the ILS or a 277 degree course. 
- The standard instrument approach procedure prescribed for Runway 28 
in effect July 6, 1954 was promulgated as part of 609 of the Regulations 
| of the Administrator and published in the Federal Register, February 
4, 1954. Such publication, therefore, constituted constructive notice 
- to all interested parties. 
Respondent was proceeding from Washington, D. C. to Pittsburgh, 
' Pennsylvania. In the vicinity of Mt. Pleasant, Pennsylvania, Respondent 
requested and obtained from Pittsburgh Air Traffic Control an instru- 
ment flight rule clearance. Respondent continued toward Pittsburgh and 
at O701E, Pittsburgh Approach Control, transmitting on radio frequency 
118.7MC, cleared Respondent over McKeesport, to the River radio 
beacon. Respondent was advised that his runway would be 28. Flight 
611/6 acknowledged this radio message on the same frequency. At 
O705E Respondent reported over McKeesport. The approach control at 
Pittsburgh informed Respondent that he had Flight 611/6 in radar con- 
tact and cleared Respondent for a straight-in approach to Pittsburgh 
Airport and again advised Respondent that the runway would be 28. 
At 0708E, Pittsburgh Approach Control still transmitting on 118. 7MC 
after giving Flight 611/6 its position in relation to the River beacon and 
the localizer course instructed Respondent to change to 121.1MC and 
report when over River radio beacon inbound. At 0710E, Respondent 
reported passing the River radio beacon. This transmission was made on 
a radio frequency of 121.1MC to the local controller in the Pittsburgh 
tower. The local controller on the same frequency cleared Respondent 
to land on Runway 28. Respondent did not accomplish a landing on Run- 
way 28 on this approach. Up to this point, the operation of the plane 
was routine. Respondent made a straight-in instrument approach to 
Runway 28 under an IFR clearance and because of the weather conditions 
prevailing at the time, an instrument letdown and instrument approach 
at the airport was necessary. 
Respondent admits in his answer and in his oral testimony given at 


392 
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the hearing that he did not execute the standard missed approach pro- 
cedure. Respondent testified that after the missed approach to Run- 
way 28, Flight 611/6 proceeded straight ahead for two minutes on a course 
approximately 277 degrees-282 degrees, climbing to about 2, 500 feet, 





then made a turn of 50 degrees to the left and then made another turn to 
the right paralleling the localizer course to the Clinton marker. Re- 
spondent never reached the Clinton radio beacon but circled approxi- 
mately a mile and a quarter southeast thereof. Respondent gave as his 


reason for failing to proceed to the Clinton marker in accordance with 





the prescribed standard missed approach procedure, the presence of 

an Aero Commander aircraft in the immediate vic inity of the marker. 
Respondent contends that this fact is substantiated by the taped transcrip- 
tion of 118. 7MC and that Mr. Andrews, the radarscope operator had no 
recollection of the Aero Commander being in the vicinity. Respondent 





through the cross-examination of Mr. Andrews and the direct theoretical 
testimony of Mr. Jensen, whom he called as an expert witness on radar, 
attempted to raise the implication that Mr. Andrews did not properly 
identify Flight 611/6 on the radarscope or that some interference might 
have been present which interfered with his observations on the morning 





of the incident. Respondent reported to Pittsburgh Approach Control on 
118.7MC when he was over McKeesport. Mr. Andrews, the approach 
controller acknowledged and transmitted to Respondent on the same 
frequency stating that he had the flight in radar contact. The position of 
McKeesport was indicated on the radarscope. It was evident at 0705E 
that Mr. Andrews had properly identified Flight 611/6. Mr. Andrews 
continued to observe Flight 611/6 through the use of the radarscope as the 
flight made its approach to Runway 28. Mr. Andrews testified that Re- 
spondent after failing to land on Runway 28, proceeded straight ahead in 
a westerly direction across the field to the western boundary of the air- 
port. At that point, Respondent started a turn to the left and continued 


turning until Respondent came out on an easterly heading. Respondent 





then proceeded southeast of the field and when Respondent was approxi- 
mately at the approach end of Runway 32, Respondent made a right turn 
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and headed in the direction of Union radio beacon. Mr. Andrews illus- 
trated the course of Flight 611/6 by a diagram drawn by him at the re- 
‘quest of Respondent's attorney. Examination of the 118.7 recorded 
‘radio transmissions discloses that after Respondent missed his approach 
to Runway 28, Mr. Andrews inquired as to where Respondent was pro- 
ceeding and Respondent replied that he was at Union radio beacon 2, 500 
feet in the clear andontop. It, therefore, appears that Flight 611/6 
was then proceeding to Union radio beacon. Respondent did not mention 
in any radio transmission to the controller at that time that he was 
circling Clinton or anywhere in the vicinity of Clinton. Respondent on 
being questioned by the Examiner stated that at the time he missed his 
first approach to Runway 28, he had in his mind making the next approach 
to Runway 32. 

With respect to the 45 to 60 degree turn to the left and then a turn 
to the right resulting in paralleling the localizer course of Clinton marker, 
| Respondent testified that he passed straight over Runway 28 after passing 
_the Parkway marker. Later he testified that he was slightly to the north 
of the course to Clinton and a left turn was made to get back on course. 
This should have required only a slight turn to the left in order to cor- 
rect for proper course. The Parkway marker is about 7 3/4 miles 
from Clinton radio beacon and with Respondent climbing straight ahead 
ata normal climbing speed, he would have covered 5 miles putting him 
- about 2 3/4 miles from Clinton at the time the left turn was made. Mr. 
_ Andrews, the radarscope controller, testified that Flight 611/6 after its 
_ first missed approach made a turn approximately 180 degrees and pro- 

_ ceeded on an easterly heading southeast of the field. It seems very un- 
likely that a 45 degree to 60 degree turn as such testified to by Respon- 
dent was actually taken. If at the time the flight did make the left and 

' right turn why was it necessary for Mr. Andrews to have aborted the 
approach of Capital 872 or to have informed Flight 611/6 that he did not 
know whether Respondent was coming back to land. With reference to 

_ the testimony of Respondent that a turn within a radius of 1 1/2 to 2 
miles would have resulted in tight bank, the Examiner is of the opinion 
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that the aircraft would have turned well within the 1 1/2 to 2 miles as 
testified to by Mr. Andrews. i 

Respondent further testified that after climbing on top he saw the 
Aero Commander aircraft over the Clinton radio beacon and he started 
circling approximately 1 mile to1 1/4 mile southeast of Clinton. The 


record shows that Respondent did not report this aircraft to Pittsburgh 


Approach Control and that he was not going to follow the missed approach 


procedure. Mr. Andrews, controller, testified that there was no air- 
craft in the vicinity of Clinton at the time and that he did not receive any 
transmission from Flight 611/6 referring to another aircraft. Neither 
the 118.7MC nor the 121.1MC recorded radio transcript show that Re- 
spondent reported after the first missed approach or any reply to such 

a report. When Mr. Andrews told Respondent he couldn't ascertain his 
intentions, Respondent in his response did not mention the Aero Comman- 
der but stated only that he had lost the field. The recorded radio trans- 
mission shows that Flight 611/6 missed its approach to Runway 28 at 
approximately 0713E. The Aero Commander first contacted Pittsburgh 
Approach Control on 118.7MC at 0714E. At that time, the Aero Com- 
mander gave no position report or any indication that it was circling over 
Clinton. It would appear that under normal circumstances had the Aero 





Commander been circling over an identifiable navigational facility, it 
would have reported to Air Traffic Control. It was not until 0718E, five 
minutes after the missed approach of Flight 611/ 6, that the Aero Com- 
mander reported as "just passed Clinton now." This was a full five 
minutes after Respondent missed his approach. Therefore, it can be 
inferred that the Aero Commander was five minutes away from Clinton 
when Respondent claims he saw the aircraft over Clinton. Respondent 
testified that he did not recall whether the Aero Commander was still 





over Clinton after the second missed approach. At 0727E after missing 
his second approach Respondent reported that he was proceeding to Clinton. 
Immediately thereafter Mr. Andrews cleared Respondent to leave Clinton 
on a heading of 180 degrees to Union and also informed him that his 

traffic was an Aero Commander holding 500 on top over Clinton. At 
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Q729E, Respondent, after receiving the weather report, decided to 
hold for improvement in the weather. Mr. Andrews then cleared Re- 
spondent to return to Clinton to maintain 4,000 feet to hold west of 
Clinton. At 0730E Mr. Andrews again informed Respondent that the 
Aero Commander was holding over Clinton. The Aero Commander held 
over Clinton until 0739E when it then reported it was proceeding to Wheel- 


| ing, West Virginia. Thus it appears that Mr. Andrews' recollection 


was accurate when he testified that there was no aircraft at the time Re- 
spondent missed his approach to Runway 28. It is obvious that Respon- 
dent's testimony must be based on the recollection of seeing an Aero 
_Commander or hearing about an Aero Commander over Clinton after 
his second missed approach and not after the first missed approach. 
Respondent attacks the credibility of Mr. Andrews' testimony on 
' ground that Mr. Andrews’ memory was poor on the day of the hearing; 
that he testified without notes after an elapsed period of eight months; 
_ that he did not see the aircraft physically which was represented on his 
radarscope as a dot approximately one-quarter of an inch in size; and, 
_ that Mr. Andrews did not explain such radar phenomena as sub-clutter, 
ground-clutter, precipitation interference, tangential courses and 
merger targets. Respondent contends that there was no one present to 
' corroborate Mr. Andrews’ observations on the radarscope. The record 
shows that Mr. Andrews was qualified in 1947 as one of the first radar 
controllers in the country. Since that time he has had extensive experi- 
ence as a radar controller. Mr. Andrews testified that he was nota 
radar engineer but strictly a controller whose duty is to observe the 
radarscope. Respondent upon cross-examination of Mr. Andrews at- 
tempted to cast doubt on Mr. Andrews' observations of the radar- 
scope. Respondent also further attempted to discredit Mr. Andrews 
through the testimony of Mr. Jensen whom he called as an expert witness 
to explain the radar phenomena of sub-clutter, ground-clutter, precipi- 
tation interference, tangential courses and merger targets. Mr. Andrews 
did not attempt to describe these technical engineering terms and no 
attempt was made by Complainant to qualify Mr. Andrews as a radar 
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engineer. As a radar operator, Mr. Andrews testified that he recog- 
nized such factors as sub-clutter, and other interferences to be considered 
in controlling aircraft with the use of radar. Mr. Andrews in his testi- 
mony Stated that none of these factors were present at the time of his 
observations of Flight 611/6 on July 4, 1954 and that there was no inter- 
ference with his observations and control of aircraft under his jurisdic- 
tion at that time. Although there is always the possibility of inter- 


ference or misleading indications on the radarscope, there is no testi- 





mony in the record to indicate that these factors existed at the time of 

the incident alleged in the complaint. There was no malfunction of the 
electronic equipment then being used and Respondent produced no evidence 
that any of the phenomena mentioned were actually present at the time of 
Mr. Andrews' observation. There was a man in the radar shack with 
Mr. Andrews working liason but he was not observing radar. The duties 
of this man were to obtain flight data and weather clearance from the Air 





Traffic Control Center. While there was no person to corroborate Mr. 


Andrews’ testimony, sufficient corroboration can be found in the 118.7 
MC and 121.1MC recorded radio transcriptions. The Examiner closely 
observed Mr. Andrews' personal demeanor and his manner of testifying 
and in the opinion of the Examiner, Mr. Andrews' testimony is credible 
and of substantial, reliable and probative value. There is no doubt in 
the Examiner's mind that Flight 611/6 followed the flight path actually 
observed by Mr. Andrews as controller on the radarscope. 

With respect to the allegation that after Flight 611/6 had failed to 
land on Runway 28, Respondent did not insure that a continuous radio 
watch on the appropriate radio frequency was maintained, the written 
transcriptions of the tape recording reveals the radio communication 
between Pittsburgh Approach Control (118. 7MC) and tower controller 
(121.1MC) and the Respondent. Flight 611/6 contakted Pittsburgh Ap- 
proach Controller at 0701E and was cleared over McKeesport radio 





beacon and advised that approach for landing would be on Runway 28. 

At 0705E Respondent reported over McKeesport and at that time the 
| 

Pittsburgh Approach Controller reported that he had the aircraft in 
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radar contact. At 0708E, Flight 611/6 was informed by Pittsburgh 
Approach Control that it was three miles east southeast of River beacon 
and approximately 1 3/4 miles south of the localizer course. The air- 
craft was requested to change to 121.1MC and this transmission was 
‘acknowledged by Respondent. On 121.1MC, Respondent reported at 
Q701E that he was passing over the River beacon. At 071 3E, the tower 
controller asked Respondent whether he had just passed over the airport 
and immediately thereafter he requested Respondent to change to approach 
control 118.1MC and Respondent acknowledged the transmission. During 
the next two minutes between 0713E and 0715E, four calls were made to 
- Flight 611/6 on the 121.MC frequency. No response was received 
from Respondent. The 118.7 frequency transcript shows that at 0713E 
three calls were made by the approach control to Flight 611/6 and during 
the period 0714E to 0715E three additional transmissions were made on 
that frequency to Respondent's aircraft. Several calls were made 
_ Simultaneously on both 118.7MC and 121.1 MC. At0715E, Respondent 
called the Pittsburgh Approach Control. On the approach to Runway 28, 

Respondent stated that he was on the tower frequency 121. 1MC and 
had his radio tuned to that frequency during the approach and on the first 
pull-up after abandoning the approach. The Respondent was contacted 
by the tower controller on 121.1MC immediately after his approach was 
missed and was requested to change to 118.7MC and Respondent acknow- 
ledged that transmission and thereafter Respondent was called by approach 
control on 118.7MC. He claims that he did not hear the Approach Con- 
trol transmission because he was being called on the wrong frequency. 


| However, the record shows that Respondent was called three times on 


121.1MC frequency and three times on 118.7MC and on two occasions 
calls were made simultaneously on both frequencies. Finally, Respon- 
dent replied on 118.7MC at O715E. The record, therefore, shows it was 
two minutes from the time when Respondent acknowledged a request to 
change frequencies to the time when he finally replied (0713 1/4 to 
0715 1/4). Respondent's contention that he was called on the wrong 
frequency and that he only failed to respond to the Approach Control 
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transmission for the scant period of 1 1/4 minutes, / is not supported by 


the record, neither is Respondent's contention that he was too busy to 
reply supported by the record. In the cockpit with Respondent at the 
time was the first officer and flight engineer. The first officer was 
flying the aircraft. It appears that Respondent's job was to handle the 
radio communication. During the time when the Respondent's aircraft 
passed over the field, he acknowledged the tower control request to 





switch to 118.7MC frequency and during his first approach to Runway 28 
he was in continuous radio contact with Pittsburgh Approach Control. 
Further, the recorded transcript of the radio communications during 
two other missed approaches shows he was in radio|contact continuously. 
His radio was not malfunctioning. | 
Flight 611/6 was making a straight-in instrument approach to 





Runway 28 under an IFR clearance. Because of the weather conditions 
prevailing at the time, an instrument letdown and instrument approach 
at the airport were necessary. | 
The first issue for decision is whether Respondent was required 
to comply with the missed approach procedure specified in the standard 
instrument procedure for Runway 28 at the Greater Pittsburgh Airport 
as set forth in the operation specifications of National Airlines and 
Capital Airlines and prescribed by the Administrator; and whether Re- 
spondent's failure to execute the missed approach procedure was in 
violation of Section 40. 364 and 60. 46 of the Civil Air Regulations. 
Section 40.364 of the Civil Air Regulations reads as follows: 
‘When an instrument approach is necessary, the instrument 
approach procedures and the weather minimums authorized 


in the operation specifications shall be'/adhered to." 





The missed approach procedure, which is a part of the standard 
instrument approach procedure authorized in Capital Airlines and Na- 
tional Airlines operation specifications, required (Respondent to climb 
to 2,500 feet (or higher if directed by ATC) on the west coast course 
of the ILS or a 277 degree course to Clinton radio beacon after missing 


an approach on Runway 28 at the Greater Pittsburgh Airport. Section 
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60.46 of the Civil Air Regulations reads as follows: 
396 "When instrument let-down to an airport is necessary, a 
standard instrument approach procedure prescribed for 
that airport by the Administrator shall be used, unless: 
(a) A different instrument approach procedure 
specifically authorized by the Administrator is 
used, or 
(b) A different instrument approach procedure is 
authorized by air traffic control for the particular 
approach, provided such authorization is issued in 
accordance with procedures approved by the Ad- 
ministrator. 
NOTE: Standard instrument approach procedures 
prescribed by the Administrator are published 
in the CAA Flight Information Manual, for sale 
by the Superintendent of Documents, U.S. 
Government Printing Office, Washington 25, 
D.C. Such procedures have been carefully 
investigated with respect to pattern and ter- 
rain clearance. Safety would not permit several 
aircraft to make simultaneous use of more than one 
instrument approach procedure unless such opera- 
tions were controlled." 

The missed approach procedures are part of the standard instru- 
ment approach procedures prescribed in Section 609.11 of the regulations 
of the Administrator. It appears from the language of the regulations 
that no exception is provided. However, Section 40. 360 and 60. 2 of the 

_ Civil Air Regulations permits a deviation from prescribed procedures 
in an emergency situation. Respondent admits that he did not proceed 


_ to the Clinton radio beacon after the missed approach to Runway 28 


in accordance with the missed approach procedure for the reason that 
' an Aero Commander aircraft was circling over Clinton. There is no 


evidence in the record that Respondent at any time declared an emergency 
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existed. Nor is there any evidence in the record to show that Respondent 





reported to Pittsburgh Approach Control or the tower controller that he 
was not proceeding to Clinton radio in accordance with prescribed pro- 
cedure. Therefore, Respondent's only reason for not executing the 
missed approach procedure after the first missed approach to Runway 28 
is the presence of an Aero Commander aircraft over Clinton radio 
beacon. Respondent is not supported by the record in this contention. 
The record clearly shows that the Aero Commander aircraft did not 





reach the Clinton radio beacon and did not report his position as being in 
the vicinity of the beacon until fully five minutes after Flight 611 missed 
its first approach to Runway 28. In the opinion of the Examiner, it is 
apparent that after Flight 611/6 missed its first approach, Respondent 
then made up his mind to make his second approach to Runway 32 and 





disregard the prescribed missed approach procedure for Runway 28. 
Respondent did not actually see the Aero Commander until his second 
approach to Runway 32. In the opinion of the Examiner, there is no 
evidence to support any justification for Respondent's failure to execute 
the missed approach procedure for Runway 28. The Examiner concludes 
from the evidence of record that Respondent should have followed the 
prescribed missed approach procedure completely and that Respondent's 
failure to climb to 2, 500 feet on a course of 277 degrees and proceed to 
the Clinton radio beacon after failing to land on Runway 28 after his 
first approach was in violation of the provisions of Section 40.364 and 
60.46 of the Civil Air Regulations as charged in Paragraph IV of the 
complaint. | 
The second issue for decision is whether Respondent, the pilot in 
command of Flight 611/6 after failing to land on Runway 28 did not in- 
sure that a continuous radio watch was maintained as provided by Sec- 
tion 60. 47 of the Civil Air Regulations. 
Section 60.47 of the Civil Air Regulations seis as follows: 
"Within control zones and control areas the pilot in 





command of the aircraft shall ensure that a continuous 
watch is maintained on the appropriate radio frequencies 








18 
and shall report by radio as soon as possible the 
time and altitude of passing each designated reporting 
point, or the reporting points specified by air traffic 
control, together with weather conditions which have 
not been forecast, and other information pertinent to 
the safety of flight. 
NOTE: Designated reporting points are noted in publica- 
tions of aids to air navigation. Control of air traffic is 
predicated on knowledge of the position of aircraft in 
flight. The reporting of unanticipated weather en- 
countered en route such as icing or extreme turbulence 
may be of importance to the safety of other aircraft antici- 
pating flight within the area." 

There is no dispute that Flight 611/6 was operating in a control 
zone at the time of its approach to Runway 28. Part 60, Air Traffic 
Rules, is applicable to all civilian aircraft operating anywhere in the 
United States. Therefore, Respondent was required to insure that a 
continuous watch is maintained on the appropriate radio frequency. 

| The purpose of the regulation is to control air traffic and in order to 
- maintain control, the air traffic or tower controller must know the po- 
_ sition of all aircraft in flight in their particular control area. This 


_ means, therefore, that the pilot in command of aircraft has the dual 


_ function of listening in on the appropriate radio frequency for reports 
and instructions and also transmit reports on the position of the air- 
craft, particularly while operating under IFR rules. The record shows 
that for a period of two minutes after Flight 611/6 missed its first ap- 
proach on Runway 28, the flight was called several times simultaneously 
on frequencies 118.7MC and 121.1MC. There is no evidence of mal- 
functioning of the radio equipment or that Flight 611/6 was being called 
on the wrong frequency. The Examiner is of the opinion that the cockpit 
procedures after a missed approach are not so complicated that either 
the pilot in command or co-pilot with considerable hours of experience 


in DC-6 aircraft could have a justifiable excuse in failing to answer 
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calls transmitted simultaneously on two radio frequencies for a period 
of two minutes. The Examiner concludes that Respondent, therefore, 
violated the provisions of Section 60. 47 of the Civil Air Regulations. 


Respondent, the holder of an airline transport rating, while exer- 





cising the privileges of his rating as pilot in command of an aircraft 
engaged in passenger air transportation, should perform his duties with 
such care, caution and judgment to insure a standard of performance 
with the highest possible degree of safety. On the basis of the record in 
this proceeding, failure of Respondent to execute the missed approach 
procedure prescribed for Runway 28 of the Greater Pittsburgh Airport, 

on July 6, 1954, is a careless operation of aircraft so as to en- 
danger the life and property of others and thereby constitutes a violation 
of Section 60.12 of the Civil Air Regulations. Respondent by operating 
aircraft engaged in commercial passenger air transportation in a care- 
less manner and his failure to insure that a continuobs radio watch on 
the appropriate radio frequency was maintained after failing to land on 
Runway 28 demonstrates a lack of care, caution and judgment required 
of Respondent as the holder of an airline transport pilot rating. 

For the reasons given herein, Respondent's motion to dismiss the 
complaint is denied. : 

The final question for determination is whether on the basis of the 
record in this proceeding the interest of the public requires a suspension 
of Respondent's airline transport rating. Respondent when cleared to 
land on Runway 28 after passing the River beacon was given the 0708 





weather as ceiling estimated 300 visibility 3 miles. | Respondent descended 
to 400 feet and could not see the runway. The 07 15 weather report gives 
the ceiling as 400 feet visibility 4 miles. It is apparent that the actual 
ceiling was well below 300 feet. This probably was a major factor in 
influencing Respondent's decision at the time he pulled up and abandoned 





his approach for a landing on Runway 28 to make his next attempt for 
landing on Runway 32 with lower ceiling permitted for landing. After 


missing two approaches for landing on Runway 32, the aircraft being 
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piloted by first Officer Gould, Respondent took over on the third try and 
landed without incident. 
The record shows that Respondent, age 37, married, has been 
flying since 1936 and at the end of February, 1955, had a total of 
10, 252 flying hours. Respondent has been flying for National Airlines 


a little over nine years. He was checked out in December 1946 as a 


Captain. Respondent has approximately 1600 hours in four-engine air- 
craft of the DC-6B and DC-7 type and 1,775 hours in DC-4 aircraft. His 


instrument time shows 1,040 hours at the end of February. He received 


his airline transport pilot rating in January or February, 1953. The 


complaint was filed December 31, 1954, approximately five and twenty- 


five days subsequent to the date of the violation alleged. Approximately 
fifteen months have now elapsed since the date of the violations and during 
this period of time, Respondent has flown many hours in command of 


- DC-6 and DC-7 aircraft without incident occurring of the same nature of 


_ the violations charged in the complaint. As of this time, any suspension 


of Respondent's airline transport pilot rating for a period of fifteen to 


3 twenty days would in effect be a punishment and not of a remedial nature. 


For these reasons, the Examiner is of the opinion that no useful purpose 


would be served by imposing a suspension of Respondent's airline trans- 


| port pilot rating and that the public interest at this time does not require 


any remedial action. 
FINDINGS 
The Examiner upon consideration of the whole record in this pro- 


- ceeding, makes the following findings: 


1. That Respondent during all times mentioned herein was and now 
is the holder of Airman Certificate #26768 with airline transport pilot 


, rating; 


399 


2. That Respondent on or about July 6, 1954, was pilot in command 
of a Douglas DC-6B aircraft, registration No. N8223H operated in sched- 


uled air transportation as National Airlines Flight 611/6; 


3. That Respondent while pilot in command of said Flight 611/6 on 


| July 6, 1954 was cleared for and commenced an instrument approach to 
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Runway 28 at Greater Pittsburgh Airport, Pittsburgh, Pennsylvania; 

4. That Respondent on the date and at the place previously alleged, 
and after he failed to land on Runway 28, did not execute the missed 
approach procedure specified in the standard instrument approach pro- 
cedure for Runway 28 in that he did not climb to 2, 500 feet on a course 
of 277 degrees and proceed to the Clinton radio beacon, thereby, vio- 
lating the provisions of Section 40. 34 and 60. 46 of the Civil Air Regu- 
lations; ! 

9. That on the date and at the place previously alleged and after 
Flight 611/6 had failed to land on Runway 28, Respondent did not insure 
that a continuous radio watch on the appropriate radio frequency was 
maintained in violation of Section 60. 47 of the Civil Air Regulations; 

6. That Respondent in operating said aircraft as heretofore alleged 





by not executing the missed approach procedure specified in the standard 
instrument approach procedure for Runway 28 and did not insure that a 
continuous radio watch on the appropriate radio frequency was main- 
tained operated said aircraft in a careless manner So as to endanger the 
life and property of others, thereby violating Section 60.12 of the Civil 
Air Regulations; | 
7. That Respondent in operating said aircraft as heretofore al- 
leged failed to exercise the degree of care, caution/and judgment required 
of him as a holder of an airline transport pilot rati : 
8. That at this time, the public interest does not require any re- 
medial action against Respondent's airline transport pilot rating. 
ORDER | 
IT IS ORDERED, That this proceeding be, and the same is, hereby 
terminated effective the 1st day of November, 1955. 
APPEAL 
Either party to this proceeding may appeal the Examiner's initial 
decision. Notice of appeal shall be filed by Appellant with the Civil 
Aeronautics Board, Safety Enforcement Proceedings Division, Docket 
Section, Washington 25, D. C., on or before the 27th day of October, 
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1955. Appellant shall, within 10 days thereafter, file a specification of 
errors and cause a copy to be served upon the other party. If no appeal 
to the Board from either party nor motion by the Board to review the 
initial decision is filed within the time allowed, this initial decision 
shall be come final (Sections 301. 260e), 301.30 through 301. 34 of the 
‘Rules of Practice in Air Safety Proceedings). 


/sf Joseph C. Caldwell, Jr. 
Regional Hearing Examiner 
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Decided: March 28, 1956 : 

APPEARANCES: 

Sydney J. Schneider and Ned K. Zartman for Complainant. 

Ralph L. Harkenrider and F. Harold Bennett for Respondent. 

OPINION 

BY THE BOARD: 

This proceeding involves a complaint filed December 31, 1954 by 
_ the Administrator of Civil Aeronautics which charges the respondent 
Sidney W. Wilson with certain violations of the Civil Air Regulations, 2/ 
and seeks suspension of his airline transport pilot rating. Respondent's 
answer denied the violations charged. 

After due notice a public hearing was held before Examiner Joseph 
C. Caldwell, Jr., who has issued his Initial Decision. In it he found 
_ that on July 6, 1954, respondent, while in command of a National Airlines' 








DC-6B in scheduled air transportation, after having been cleared for an 
_ instrument approach to runway 28 at the Greater Pittsburgh Airport, 
- Pittsburgh, Pa. and making such approach without landing, (a) violated 
Sections 40.364 and 60. 46 of the Civil Air Regulations cs by failing to 


1/_— Sections 40.364, 60.46, 60.47, and 60.12; see notes 2,3, and 4, infra. 


2/ Section 40.364 and Section 60.46 of the Civil Air Regulations require 
in effect that, unless special authorization is received, an instrument ap- 
proach shall be conducted in accordance with procedures approved by the 

- Administrator. In the case of an air carrier, such procedures are nor- 
mally set forth in the operations manual in compliance with the require- 

_ ment of Section 40.51 et seq. of the Civil Air Regulations. 
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execute the prescribed missed approach procedure for that runway, (b) 


violated Section 60. 47 of such regulations 3/ hy failing to insure the 
maintenance of a continuous radio watch on the appropriate frequency, 
(c) violated Section 60.12 of said regulations 4/ in that the aforesaid 
failures constituted operation of the aircraft ina careless manner en- 
dangering lives and property, and (d) failed to exercise the degree of 
care, caution, and judgment required of a holder of an airline transport 
pilot rating. The Examiner further found, however, that suspension of 
respondent's airline transport pilot rating, in view of respondent's good 
flying record before and since the violations here charged, would serve 
"no useful purpose" and that the "public interest at this time does not 
require any remedial action." | 

Both parties have appealed. The Déninistrathy argues that the 
Examiner erred in failing to impose a suspension upon the respondent. 
Respondent assails the Examiner's determination that he committed the 
violations charged. Briefs have been filed by each/party, and the case 
stands submitted for decision. | 

Upon consideration of the record, we agree in substance with the 





Examiner's findings of violations and also with his decision not to sus- 
pend, although we reach such result ona somewhat different basis, as 
hereinafter indicated. Our discussion will deal chiefly with the princi- 
pal contentions of the parties in support of their respective appeals. 

As previously indicated, the Administrator's charges were based 
upon alleged departures by respondent from established air traffic pro- 
cedures after having failed to complete a landing on Runway 28 at the 


3/ Section 60. 47 of the Civil Air Regulations requires in pertinent 

7 part that within control zones and control areas the pilot in command 
of an aircraft operated subject to instrument flight rules "shall ensure 
that a continuous watch is maintained on the appropriate radio frequencies 
and shall report . . . other information pertinent to the safety of flight." 





4/ Section 60.12 of the Civil Air Regulations prohibits operation of an 
aircraft "in a careless or reckless manner i as to endanger the 
life or property of others." 


| 
| 
| 





24 
Pittsburgh Airport. The prescribed missed approach procedure for Run- 
way 28 5/ requires in essence that, if adequate visual reference to the 
ground for landing is not available after having descended to the mini- 
mum permissible altitude over the approach end of the runway, the air- 
craft be flown straight ahead, on a course almost due west, climbing to 
an altitude of 2,500 feet and proceeding to the Clinton radiobeacon, a 
- distance of approximately 6 statute miles from the approach end of the 
_ runway. &/ Based principally on the testimony of William R. Andrews 
as to his observations while on duty as Civil Aeronautics Administration 
radar traffic controller, the Examiner found that respondent's aircraft, 
after having executed an instrument approach to Runway 28 without land- 
ing, continued straight ahead only until over the far end of Runway 28 
(approximately 1 1/2 miles or about 35 seconds flying time) and then 
made a left turn of about 180 degrees and flew east until southeast of the 
airport where a right turn was made. 

Respondent admitted he did not proceed to Clinton, but asserted 
no turn was made until approximately two minutes after having passed 
_ over the approach end of the runway, by which time the aircraft had 
climbed clear of clouds. Thereupon, according to respondent, an Aero 
Commander aircraft was sighted about a mile away and respondent's 
- aircraft, in order to avoid flying in close proximity to such other aircraft, 
made a left turn of roughly 50 degrees followed by a similar right turn. 

Wilson's testimony, if accepted, may have exculpated him from the 
charge of having failed to follow the prescribed missed approach pro- 


cedure. u However, the Examiner discounted Wilson's testimony and 


5/ ‘The standard instrument approach procedure prescribed for Run- 
way 28 in effect on July 6, 1954 was promulgated as part of Part 
609 of the Regulations of the Administrator. 


6/ It is also to be noted that the Parkway marker beacon is 6 3/4 
miles from Clinton, not 7 3/4 as indicated by Examiner. 


7/ There would still remain the question of whether he should have 
sought permission from air traffic control for the deviation from 
prescribed procedures. The record clearly shows that he did not do so. 
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accepted the version of the incident testified to by the radar operator 
Andrews. 

Respondent's principal attack on appeal is directed to the testi- 





mony of Andrews in an effort to show that the Examiner's findings are 
not supported by substantial, reliable and probative evidence. We have 
considered respondent's contentions on this score and have concluded 
that the Examiner's findings are properly supported. Several of these 
contentions, however, warrant comment. | 
Responcent argues that mathematical computation based on the 
testimony of Andrews, the radar controller, will effectively discredit 


Andrews' version of the plane's flight path. Respondent seems to in- 





terpret such testimony as describing a "U" turn witha diameter of a 
mile or less, and on that basis argues that such a turn at 180 or 190 
miles per hour would have been so tight as to amount to a frightening 
"stunt'"' which would have necessarily resulted in passenger complaints. 
However, Andrews actually testified that the diameter of the arc of the 
turn was 1-1/2 to 2 miles and there is no doubt that such a turn would 
not be so unusual as to be likely to evoke passenger complaints. 





Respondent seeks to utilize the evidence in the transcript of the 
recorded radio messages as to the movements of the Aero Commander 
in a further effort to discredit the testimony of Andrews. Respondent 
first claims that Andrews stated that he did not see the Aero Commander 
on the radar screen at the time respondent allegedly sighted it over 
Clinton. Reasoning backwards from the undisputed 7:18 A.M. position 
report of that aircraft that it was then over Clinton, respondent correctly 
points out that at 7:15 A.M., the time it was allegedly sighted over 
Clinton, the Aero Commander could not have been ‘more than three minutes 
flying time away from that point. Noting the considerable range of An- 
drews' radar, respondent concludes that the Aero Commander must have 
been visible on the radar scope. The short answer to this argument is 
that, while the Aero Commander probably was visible on the radar screen 


at 7:15 as respondent contends, a careful reading of Andrews' testimony 
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on this point shows that he did not testify to the contrary. 8/ Accordingly, 


this contention of respondent does not warrant reversing the Examiner's 


conclusion with respect to the relative weight of Andrews' and Wilson's 


testimony. 

In this connection, two further matters bearing on the conflict of 
testimony merit comment. Thus, the Examiner in accepting the testi- 
mony of Andrews, commented specifically and in favorable terms upon 
Andrews' demeanor and manner of testifying. In reviewing the Examiner's 


findings, such conclusions must be accorded considerable weight. More- 


over, there is additional circumstantial evidence to which the Examiner 


refers, which supports his conclusion to accept the testimony of An- 


_ @drews over that of Wilson. Thus, for example, it seems reasonable that 


had respondent actually seen the Aero Commander at 7:15, as he says, 
that he would have reported its presence as another aircraft in a posi- 


tion he himself was supposed to occupy. The record is clear, however, 


_ that Wilson made no such report, even though communications with traf- 


fic control were resumed shortly after 7:15 and he remained in communi- 
cation there for at least 45 minutes more. We must, therefore, reject 


8/ Andrews said, in essence, (a) that at 7:13 (not 7:15) he did not see 
an aircraft identified as the Aero Commander on his screen, and 


' (b) that, although not certain, he believed there were no aircraft at all 

- over Clinton at 7:13, but (c) that he did see a couple of blips at an un- 

_ specified location on his screen which were "probably over traffic", 

- (i.e., passing aircraft which were not believed to contemplate an approach 
_ under Andrews' jurisdiction) which it "wasn't necessary for me to watch." 


Even if we were to conclude that Andrews' testimony is of little value as 
to the position of the Aero Commander prior to 7:18, Andrews’ testi- 
mony as to the movement of Wilson's aircraft is not discredited since it, 
unlike the Aero Commander, had previously been identified on the radar 
scope and was then being controlled by Andrews. It is to be noted that 
if Andrews’ version of respondent's flight path is accepted, it makes no 
difference whether the Aero Commander was over Clinton at 7:15 for 
respondent was not in a position to see it at that time, since Clinton was 
then about five miles away and almost directly to his rear. In this con- 
nection it is significant that the transcript of radio messages shows that 
between 7:15 1/4 and 7:15 1/2 respondent, asked whence he was then 
proceeding, replied to the Union radiobeacon, which lies southeast of the 
airport. This is generally consistent with the flight path version of 
Andrews rather than of respondent. 
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respondent's contention that the Initial Decision, which rests principally 
upon Andrews' testimony with respect to the missed approach, is un- 
supported by substantial, reliable, and probative evidence. 9 

In reaching this conclusion we have also considered respondent's 
contention that Andrews' entire testimony must be disregarded because 
of an oral "stipulation" between counsel for respondent and counsel for 
the Administrator made at the beginning of the hearing to the effect that 
the Administrator, in calling respondent as his own witness, would be 





bound by respondent's testimony. The subsequent history of the pro- 
ceeding negates the effect which respondent now places upon this stipu- 
lation. Thus, after respondent had testified on direct examination as 
the Administrator's witness and had given his own vers ion of the inci- 
dent, the Administrator called as his second witness Andrews, whose 
testimony was in substance accepted by the Examiner as the basis of his 
findings of violations. Respondent offered no obj ection when Andrews 
was called, and, in addition, made no objection baded upon the prior 





stipulation as to the effect of respondent's testimony at any point during 
the course of Andrews' testimony. Moreover, at the conclusion of 
Andrews' direct testimony no motion was made to strike such testimony, 
but instead respondent proceeded to cross-examine Andrews on his ver- 
sion of the incident. The Administrator offered no further witnesses, 
and respondent moved, unsuccessfully, to dismiss |the complaint "for 
lack of substantial, probative, or reasonable evidence of any violation 
as alleged therein"', without further specification of the ground for the 
motion. Respondent then testified on his own behalf, and additional 
witnesses were presented by respondent in an effort to support his 
testimony and impeach that of Andrews. At the conclusion of the hear- 
ing, respondent again moved for dismissal of the complaint for lack of 
evidentiary support without reference to the stipulation. Respondent's 


9/ __It is also to be noted that, as indicated by the radio transcript, 


Andrews’ action in aborting the approach of a Capital aircraft is 

consistent with his presert testimony with respect to Wilson's flight path, 
and inconsistent with Wilson's version. | 
| 
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first attempt to construe the stipulation as precluding the Administrator 
from presenting evidence contrary to that of respondent was in his brief 
to the Examiner. In such brief respondent also declared for the first 
time that, if the stipulation had not been made, respondent had available 
and would have used his immunity as provided for in Section 1004 (i) of 
the Act. 

457 Under all the circumstances just outlined, we are satisfied that 
Andrews' testimony was properly before the Examiner for consideration 
in arriving at his decision and is properly before the Board at this time. 
Whatever may have been the initial intention of the parties as to the 
stipulation, it is clear from the subsequent course of the hearing that 
the stipulation was in practical effect rescinded by the action of all the 
parties, or in any event the benefits thereof were waived. Moreover, 
there is nothing in the transcript to substantiate that respondent had any 
intention to claim the privilege against self-incrimination to invoke any 
immunity that might flow from Section 1004(i) of the Act. 

The Administrator contends the Examiner erred in failing to order 
suspension of respondent's airline transport pilot rating, and that a 
30 day suspension should be imposed. In support of this contention, the 
Administrator refers to the Examiner's statement that a suspension in 
this case would be a punishment and not of a remedial nature, and cor- 
rectly points out that this statement does not fully answer the question 
whether suspension should be ordered. As is clear from the Brubaker 
case, 10/ the Board's statutory power to impose suspension "if the 
interest of the public so requires" 12/ includes the power to impose a 
punitive or disciplinary suspension for violations charged and found in 
cases where the public interest requires such action to prevent or deter 
further violations by the offending pilot or other pilots, even though the 
record contains no allegation or finding that the pilot is or may be un- 
qualified. It is not clear from the Initial Decision whether the Examiner 


10/ Lee v. Brubaker and Olsen, Order No. S-631 adopted August 2, 1954. 
11/ Section 609 of the Act. 
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Squarely considered, as he should have, the question whether a punitive 





or deterrent suspension - the only type sought herein is required 





Turning to this question and taking into cons ideration all pertinent 
circumstances properly before us, we conclude that the detailed unfavor- 
able findings concerning respondent's conduct neveimahow set forth 
should prove an adequate deterrent to a repetition of such conduct, and 
that the Administrator has not made a sufficient showing that the public 
interest requires the additional sanction of suspension of respondent's 
airline transport pilot rating. | 

The issue whether suspension should be ordered where a violation 





has been found is a material one upon which, under Rule 23(b), the burden 
of proof rests with the Administrator. In considering whether the Ad- 
ministrator has sustained that burden, we must weigh respondent's past 
record as a pilot, the nature of his offense and the situation in which it 
occurred, and the Board's practices in past cases of a similar nature, 
with a view to determining whether or not a disciplinary suspension is 
needed. | 
As the Examiner noted, respondent who is 37 years of age and 
married, has been flying since 1936 and had accumulated a total of over 
10,000 hours flying time in early 1955. He has been flying for National 
Airlines for over nine years, with many hours in DC-4, DC-6B, and DC-7 
aircraft and substantial instrument time, and he has continued to fly for 
National during a period of fifteen months from the time of the violations 





to the issuance of the Initial Decision herein. Thus respondent appears 

to have a long, clear flying record, continuing for twenty years throughout 

his adult life, a fact which tends to minimize the likelihood that additional 

disciplinary measures are needed to deter him from Similar acts in the 

future. | 
The nature of respondent's violations, which’ have previously been 

described in detail, require little further elaboration. Suffice it that 


while respondent's violations were clearly more than technical and in- 


volved regulations which are highly important to air safety, his conduct 
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under the circumstances 12/ did not involve any special or aggravating 
- element of flagrancy or recklessness sufficient to dictate suspension 
regardless of the other factors discussed herein. Moreover, our de- 
cision not to impose a punitive suspension on respondent is not incon- 
sistent with past practice. 13/ 

The Administrator contends that suspension is required in the 
_ public interest in order to prevent other airline pilots from losing re- 
spect for regulations and thus to deter them from engaging in conduct 
similar to respondent's. To demonstrate the existence of a danger of 
such disrespect for regulations among airline pilots, if respondent is 
not suspended herein, the Administrator quotes in his appeal brief what 
appears on its face to be a notice or bulletin to members of an airline 
pilots' union local commenting on a Board decision in a safety case ina 
manner which might well be regarded as supporting the Administrator's 
contention. However, as respondent has pointed out, this material is 
not in the record, and respondent has not had a fair opportunity to 
rebut it. Therefore, the Board may not properly consider it to respon- 
dent's prejudice in reaching its decision. Accordingly, the record does 
not contain any evidence as to the need for a period of suspension as a 
punitive or deterrent sanction. 

It should not be overlooked that our decision herein, though it does 
not involve suspension, is not without disciplinary effect. Respondent 


is a professional pilot by occupation and, therefore, the issuance after 


12/ The Examiner noted, with specific reference to the question of 
"Suspension, that respondent had been given inaccurate current 
airport weather, in that he was told the ceiling was 700 feet (stated as 
300 feet by typographical error in the Initial Decision) and thereupon 
descended to 400 feet when in fact the ceiling was well below 300 feet. 
Immediately thereafter operations were transferred to runway 32, which 
has lower minimums. Respondent's missed approach flight path did not 
involve an actual collision hazard. While these circumstances in no way 
justify respondent's violations, they help explain the context in which 
they occurred. 


13/ See, for example, Horne v. Simmons, Order No. S-538 of Janu- 
~ ary 21, 1953. 
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full hearing and appeal proceedings of the detailed findings hereinabove 
set forth confirming the Examiner's conclusion that respondent violated 
important Civil Air Regulations without justification while flying in 
scheduled air transportation, will of itself be likely | to exert a continuing 
influence on respondent's future activities in aviation. In the event re- 
spondent should ever again be found to have violated Civil Air Regulations, 
issuance of the present decision will constitute "previous disciplinary ac- 
tion for violation of air safety standards" within the, meaning of Rule 26(b), 
which would be considered against respondent in the fixing of a sanction 
in any such case. | 


We have considered the remaining contentions of the parties in 





support of their appeals and find they should not alter the decision set 








forth herein. 








An appropriate order will be entered. 





Rizley, Chairman, Adams, Vice Chairman, Gurney and Denny, 
Members of the Board, concurred in the above opinion. 
| 


ORDER 


A full public hearing having been held in the dhove-entiiled pro- 
ceeding and the Board, upon consideration of the record, having issued 
its opinion containing its findings, conclusions, and decision, which is 
attached hereto and made a part hereof; 

IT IS ORDERED: 

1. That the appeals filed herein by the Si ia and by the re- 
spondent be and they hereby are denied; 

2. That the above-entitled proceeding be a it hereby is termin- 
ated. 

By the Civil Aeronautics Board: | 

/s/M. C) Mulligan 


| Secretary 
(SEAL) | 








541 


32 


* * * * * * 


SUPPLEMENTAL OPINION AND ORDER ON RECONSIDERATION 


On March 28, 1956, we issued a decision denying the cross-appeals 
of the Complainant, the Administrator of Civil Aeronautics, and the Re- 
spondent, Sidney W. Wilson, and affirming the Initial Decision. We sus- 
tained the Examiner's conclusion that Respondent, while in command of 


a National Airlines DC-6B had failed to follow prescribed missed approach 


. procedures at the Greater Pittsburgh Airport and had failed to keep the 


| required radio watch, thereby violating various provisions of the Civil 


Air Regulations. We also agreed with the Examiner that no suspension 
should be imposed. 
Both the Complainant and Respondent have filed petitions seeking 


reconsideration and modification of our decision. We have heard oral 


| argument on the Complainant's petition and received additional briefs in 


support of, and in opposition to Respondent's petition. 1/ The case now 


stands submitted for decision on the petitions for reconsideration. 
In reaching our original decision in this proceeding, we found that 
Respondent, after having aborted a landing on runway 28 of the Greater 


1/ OnApril 6, 1956, the Complainant filed a petition for reconsidera- 
vii tion and modification of our decision, insofar as it failed to impose 
a period of suspension on Respondent. The Administrator, asserting 
the importance of the matter to his over-all air safety responsibilities, 
asked for an opportunity to present oral argument in support of his pe- 
tition, which request was granted on May 4, 1956. Thereafter, on May 
11, 1956, after the normal time for seeking reconsideration had run, 

the Respondent sought leave to file a petition for reconsideration and 
modification of our decision insofar as it found that Respondent had 
violated the Civil Air Regulations. Respondent asked for oral argument 
on his petition. We granted Respondent leave to file the petition, but not 
his request for oral argument on the issues raised by his petition. How- 
ever, we granted Respondent the right to file an additional brief in sup- 
port of his petition, which he did. And the Administrator filed a brief 

in opposition thereto. 
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Pittsburgh Airport, failed to follow the prescribed missed approach 
procedure which required a climb straight ahead toa holding position 
at the Clinton radio marker. Instead, Respondent made about a 180° 
turn (with the diameter of the arc of turn being about 1-1/2 to 2 miles) 
to the left, flying until southeast of the airport where a right turn was 





made. During this time, the traffic controller attempted to make radio 
contact with Respondent without success for a two minute period, and to 
avoid the possibility of a collision, the traffic controller diverted a 
Capital Airlines aircraft which had been cleared to land after Respondent. 
Our findings, as above outlined, were based primarily upon the 
testimony of the radar operator at the Greater Pittsburgh Airport upon 


whose demeanor and manner of testifying the Examiner had commented in 
favorable terms. We specifically rejected Respondent's attempted ex- 
planation for his admitted failure to follow prescribed procedures, namely 
that he had adopted a course different than the established missed ap- 
proach procedure in order to avoid another aircraft in the Clinton vi- 
cinity. | 
Respondent's position in support of his petitin for reconsideration 
involves largely a reassertion of his earlier contentions which we dis- 
cussed, and rejected in our decision, and which warrant no further con- 
sideration. Respondent concedes that his testimony and that of the radar 


operator are in "irreconcilable conflict". And we do not find persuasive 


Respondent's arguments for rejecting the latter's testimony. =i As the 


2/ Respondent asks the Board to consider as additional evidence 

> bearing on the radar operator's credibility, a letter dated 
July 10, 1954, addressed to National Airlines by Lowell S. Harding, a 
CAA Safety Agent, with respect to Respondent's actions which are the 
gravamen of this case. Respondent alleges that this letter quotes from 
the report made by the radar operator to his superiors, the alleged quo- 
tation being a statement that Respondent was repeatedly told to proceed 
to the Clinton radio beacon after the missed approach, whereas the 
record shows that no such radio call was made. Respondent suggests 
that the report shows such a carelessness with the truth as to indicate 
unreliability in the radar operator's testimony. Complainant, however, 
correctly contends that the letter submitted is not part of the record 
herein and may not be received in evidence without further hearing, 
(continued on next page) | 
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Administrator points out, there is an obvious difference in motivation 
between the radar operator and Respondent to which we cannot be ob- 
livious. The Examiner, who heard both witnesses and had the opportunity 
to observe their demeanor and manner of testimony, accepted the radar 
operator's and necessarily rejected that of Respondent. Moreover, there 
is strong circumstantial evidence in the record supporting the radar 
| operator's version of the incident as opposed to Respondent's. Thus, 
‘however plausible Respondent's story may be, we find it to be without 
substantial record support. 3/ 

One further matter on the question of violation warrants addi- 
tional comment. Respondent argues, inter alia, that analysis of the 
transcription of the radio contacts between Respondent and the radar 
operator shows that Respondent kept a proper radio watch; that at most 
he failed to answer two radio calls in two minutes, which was due in 
- part to attention to neceSsary cockpit procedures and is "ordinary pro- 
' cedure". However, the Administrator properly points out that, under 
the circumstances involved, a radio silence of two minutes is certainly 
not ordinary procedure. A pilot who, in these circumstances, deviates 
from prescribed traffic procedures is obliged to advise the appropriate 
_ traffic controller of his action without delay. Any failure in this regard 


(footnote two continued): which Respondent has not sought. Further- 
more, it would be unreasonable, without proof thereof, to attribute to 
the radar operator the contents of a letter written by another person. 

It should also be noted that counsel for Respondent, though specifically 
asked therefor, has failed to explain why the request for consideration of 
additional evidence was not timely filed within the requirements of 

Rule 301.34 of the Board's Rules of Practice in Safety Proceedings. 


3/ In addition to the circumstantial evidence referred to in our 

a earlier opinion as supporting Complainant's case, it is pertinent 

to refer to the transcription of the first radio conversation between Re- 
spondent and the radar operator after the missed approach. The tran- 
scription shows that when Respondent, on being called on his failure to 
proceed to Clinton, made no mention of the presence of an Aero Comman- 
der, which he now alleges was the reason for his failure to comply with 
the prescribed missed approach procedure, but merely said: "I lost the 
field there old buddy." 
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can lead to a serious safety hazard or the inconveniencing of other traf- 
fic as it did in the instant situation. 4/ It is therefore clear that the 
charge of failure to keep the required radio watch is supported by the 
record, 

Based upon the foregoing considerations, and all the facts of record 
we find that Respondent's petition for reconsideration and modification of 





our decision should be denied. 


We turn now to the Administrator's request for reconsideration of 


our decision not to suspend Respondent's airline transport pilot rating. 
In deciding not to suspend Respondent's airman certificate, we relied 
upon (a) the fact that Respondent had a clear flying record which mini- 
mizes "the likelihood that additional disciplinary measures are needed 
to deter him from similar acts in the future", (b) the absence of "any 
special or aggravatory element of flagrancy or recklessness", and (c) 
the conclusion that the mere finding of violations is, in effect, a type 
of sanction. 
The Administrator has vigorously contested our conclusion, ar- 
guing, inter alia, that the Board's statutory responsibility to assure the 
attainment of the highest degree of safety in air transportation is not 
discharged merely by the adoption of regulations; that "it is the added 
duty of the Board to support its regulations by the impos ition of adequate 





sanctions for violations of them"; that a decision not to suspend is tanta- 


mount to issuing a "free pass" to the majority of airline pilots for "their 


4/ The record supports the conclusion that at least three calls and 
7 perhaps five were made to Respondent after missing his approach, 
rather than just two. The question as to whether it was three or five 
depends upon an interpretation of the time sequence. The particular 
recorded radio contacts involved are marked in 1 minute intervals; 

the transcription shows 3 contacts between 0713 and 0714. Respondent 
was advised to tune to the particular frequency on which the calls were 
made on 0713-1/4. The question then is how many ‘of the calls were 
made after 0713-1/4. If all were so made, as is possible, then 5 calls 
were made to Respondent; if only one, then three were made. Only on 
the unreasonable assumption that all 3 calls were made prior to 0713- 
1/4 could it be concluded that only 2 calls were made to Respondent. 


| 
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first detected violation" of Civil Air Regulations; that other pilots are 
_ not so treated by the Board; that there is no evidence to support the 
Board's conclusion that a finding of violation after hearing will of itself 
constitute a type of sanction; that the Board did not consider whether its 
- action would have a deterrent effect on other pilots, which Complainant 
alleges it would not; and that consequently the Board's decision, "if left 
undisturbed will seriously jeopardize the Administrator's ability to dis- 
- charge his statutory functions, particularly in the control of air traffic." 
Respondent relies upon the factors stated in the Board's opinion as 
- justifying the result reached. Respondent claims that the "most unkind 
thing you can do to a pilot is criticize his flying ability" and that a Board 
decision that he violated the Civil Air Regulations is "the most severe 
penalty that may be imposed on him". 

In granting the Administrator's request for oral argument on the 
sanction issue, we gave recognition to the importance of the issues raised 
_ by the Administrator's petition. Upon reconsideration, we find that we 
are persuaded by the Administrator's view of the importance of imposing 
a suspension as a deterrent sanction in connection with our joint responsi- 
bility for attaining the highest degree of safety in air transportation. 

We wish to make it clear that we do not endorse any general policy 
which would automatically eliminate any suspension of an airline trans- 
port pilot for his first detected violation of the Civil Air Regulations. 

So far as we are aware, the Board has never in the past announced an 
enforcement policy which would have this result, and to do so, would, 
we believe, be inconsistent with our responsibilities under the Act. The 
public interest in maintaining an effective enforcement program is 
manifest; if our air safety regulations are not observed, they make little 
contribution to the high degree of air safety in air transportation which 
we are charged with attaining. 

On the other hand, we are mindful of our responsibility as a 
quasi-judicial body to weigh the individual's case and to temper the 


dictates of a broad enforcement policy with the maximum consideration 


for the rights of the respondent. In any given case, we must, among 
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other matters, weigh the nature of the violations, the individual's past 


flying record and his attitude, including his conduct at the hearing, in 


determining the sanction, if any, to be imposed. 





Upon reconsideration of our decision in this case, we find that 
these principles properly applied require a different result than we 
previously reached. Respondent, although having!a good past flying 
record, committed a material violation of air traffic rules which are 
highly important to air safety. It is especially necessary under the 
current congested traffic conditions to adhere to prescribed air traffic 
rules and to maintain a proper radio watch. We agree with the Adminis- 
trator that the deterrent aspect of a suspension in the case of failure to 
meet these requirements, is a factor to be weighed by the Board. In 
addition, it is significant that Respondent's explanation of his conduct 

was properly rejected by the Examiner in fayor of the conflicting 
testimony of the Administrator's witness. 5/ Weighing these factors, 
we have come to the conclusion that the interest of the public requires 
suspension of Respondent's airline transport pilot rating for a ten day 
period. | 

ACCORDINGLY, IT IS ORDERED, That Respondent's airline trans- 
port pilot rating be, and it hereby is suspended effective August 10, 1956, 
through August 19, 1956. | 

Durfee, Chairman, Gurney, Denny and Minetti, Members of the 





Board, concurred in the above opinion and order. | Adams, Vice Chair- 

man, filed the attached concurrence and dissent. 
/s/ M. C. Mulligan 

| Secretary 

(SEAL) 


5/ It is to be noted that the Examiner commented favorably upon the 
demeanor and manner of testifying of this witness, without men- 


tioning Respondent's demeanor, but rejecting his testimony. 
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ADAMS, VICE CHAIRMAN, CONCURRING AND DISSENTING: 
I see no reason for changing in any respect the previous 
decision rendered March 28, 1956, and I therefore dissent from 
the action of the majority suspending the respondent's airline 


transport rating. 
/s/ Joseph P. Adams 


* * * * * * 


[Rec'd Aug. 7, 1956, C.A4.B. ] 
PETITION FOR RECONSIDERATION OF SUPPLE- 
MENTAL OPINION AND ORDER AND FOR A STAY 
OF EXECUTION. 

Respondent, Sidney W. Wilson, by and through his attorneys, F. 
Harold Bennett and Lloyd Fletcher, respectfully represents to the Civil 
Aeronautics Board as follows: 

1. On March 28, 1956 this Board issued its decision denying the 
cross appeals of the parties hereto and affirming the Initial Decision 
of Examiner Joseph C. Caldwell, Jr., wherein the respondent was found 
to have violated various provisions of the Civil Air Regulations on or 


about July 6, 1954, while pilot in command of a National Airlines DC-6B. 


Said decision did not impose a suspension of respondent's airline trans- 
port pilot certificate. 

2. Thereafter the parties filed their petitions seeking a recon- 
sideration of said decision of March 28, 1956. After receiving briefs 
and oral arguments by the parties, this Board, on July 31, 1956, en- 
tered its "Supplemental Opinion and Order on Reconsideration" wherein 
the Board (Vice-Chairman Adams concurring and dissenting) reaffirmed 
its earlier decision that respondent had violated certain of the Civil Air 
Regulations but reversed that portion of its earlier decision which im- 
posed no suspension of respondent's air line transport pilot certificate. 
In its said "Supplemental Opinion and Order on Reconsideration" the 
Board ordered that respondent's air line transport pilot rating be sus- 
pended effective August 10, 1956, through August 19, 1956. Vice 
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Chairman Adams dissented from the action of the se a so suspending 





respondent's certificate. | 

3. Pursuant to Procedural Regulations, Part 301, Section 301. 34, 
entitled 'RRules of Practice in Air Safety Proceedings", respondent re- 
quests reconsideration by this Board of its said supplemental opinion and 
order and a stay of the effectiveness of said order until the Board has 
acted upon this petition and thereafter until the issues involved herein 
are finally determined by the appropriate appellate court. 

4. Respondent respectfully submits that the Board has erred in 
its said supplemental opinion and order dated July 81, 1956, in entering 





a suspension of respondent's air line transport pilot rating as a punitive 
or deterrent sanction only. The Board's power to suspend an airman 
certificate is contained in Section 609 of the Civil Aeronautics Act of 
1938, as amended, which reads in pertinent part as follows: 
"The Board may .... re-examine any airman, and, 

after investigation, and upon notice and hearing, may 

alter, amend, modify, or suspend in whole or in part, 

any... airman certificate ... if the interest of the 

public so requires, or may revoke, in whole or in part, 

any such certificate for any cause which, at the time of 

revocation, would justify the Administrator of Civil 

Aeronautics in refusing to issue to the holder of such 

certificate a like certificate ..... 8 


Under said provision providing for the suspension powers of this Board, 





Congress has not granted to the Board any power to suspend an airman 
certificate as a punishment to the holder thereof. ‘The section is de- 
signed specifically to enable the Board, as a remedial matter, to "re- 


inspect" aircraft and other components and "reexamine" the competency 





of airmen and thereafter, where the public interest so requires, to amend, 
suspend and revoke certificates. No power is granted under said section 
to punish an airman, the penalty provisions of said Civil Aeronautics 

Act of 1938, being contained in Section 901, providing for certain civil 
penalties for violation of the Act, and Section 902,) providing for criminal 
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penalties for willful violations of said Act. 
5. Respondent requests the Board to stay the effectiveness of its 
order dated July 31, 1956, suspending respondent's air line transport 


pilot rating August 10, 1956 through August 19, 1956, until this Board 


has acted upon this petition and thereafter until the issues involved 


herein can be finally determined by the appropriate appellate court. As 
reasons for this request, respondent asserts that, absent the requested 
stay and in the event he should ultimately prevail either in this Board 

or the courts, the damage suffered by him from a suspension of his 
certificate would be irremedial. Since the suspension order by the Board 
on July 31, 1956, is admittedly a punitive and deterrent sanction, it 


is submitted that no interest of the public is involved and, accordingly, 


the requested stay is just and equitable. 


WHEREFORE, the premises considered, respondent respectfully 
prays as follows: 

(a) That this Board reconsider its Supplemental Opinion and Order 
dated July 31, 1956, and reinstate its original decision of March 28, 
1956, so as to remove the suspension of respondent's air line transport 
pilot rating. 

(b) That this Board forthwith stay the effectiveness of its Supple- 
mental Order dated July 31, 1956, until the Board has finally acted upon 
this petition and thereafter until final determination of the issues involved 


_by the United States Court of Appeals for the District of Columbia Circuit. 


(c) That in all events this Board stay the effectiveness of its Sup- 
plemental Order dated July 31, 1956, until final determination of the 


_ issues involved herein by the United States Court of Appeals for the 
_ District of Columbia Circuit. 


Respectfully submitted, 


/s/ F. Harold Bennett 
55th Street and Cicero Avenue 
Chicago, Illinois. 


/s/ Lloyd Fletcher 
1366 National Press Building 
Washington, D.C. 
Attorneys for Respondent 


41 Aug. 9, 1956 
557. ORDER DENYING PETITION FOR RECONSIDERATION 


On August 7, 1956, Respondent filed a petition seeking, inter 
alia, reconsideration of our Supplemental Opinion and Order in the above- 
entitled proceeding, Order No. S-754, dated July 31, 1956, insofar as 
such order suspended Respondent's airline transport pilot certificate 
for a 10-day period effective August 10, 1956. On August 8, 1956, the 
Complainant filed an answer opposing the relief requested. 





Respondent's request for reconsideration is based upon the asser- 
tion, unsupported with citations of authority or substantial legal argu- 
ment, that the Board's power under Section 609 of the Act does not en- 
compass the imposition of a "punitive" suspension. i Respondent argues 
that under the Civil Aeronautics Act of 1938, the Board's only power "to 


punish airmen" is contained in Section 901, providing for civil penalties 





for violation of the Act. We find Respondent's request for reconsidera- 

tion without merit. Apart from any procedural cons iderations which may 

warrant denial of the petition, 1/ it is patent that Respondent's conten- 

tion as to the limitations of our power under Section 609 flies in the face 

of a consistent and unquestioned administrative practice over a period 

of more than fifteen years. 2/ Accordingly, we shall deny the petition 
558 for reconsideration. 





Respondent also seeks a stay of the effectiveness of our order pend- 
ing judicial review. In view of the fact that our order, unless stayed, 
would become effective and fully executed prior to the time permitted 
under our statute for filing a petition for review, it’ is necessary for 
the order to be stayed to preserve Respondent's right to appeal. It is 


1/ Thus, the Administrator properly points to the fact that this question 
b. 3 could have been, but was not raised by Respondent at earlier stages of 

: the proceeding. We agree that this eleventh hour 5 iia of this ques- 
tion is hardly an exercise of due diligence. 


! 2/ E.g., Landstrom, Airman Certificate 5C.A. B. 65 (1941); Klotz, 
‘ Airman Certificate, 13 C.A.B. 14 (1943); Smith, Airman Certificate, 
| 13 C.4.B. 117 (1947); Davidson, Airman Certificate, 13 C.A.B. 171 
k 3 (1949); Delphis Ben Johnson, Airman Certificate, 13 C.A.B. 564 (1953). 
4 Also compare Lee vs. Olson and Brubaker, Order No. S-631, dated 
August 2, 1954. | 
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Suggested by the Complainant that we deny the relief requested, since 
Respondent may obtain a stay from the Court of Appeals. However, in 
the present circumstances, we believe that we should not force the Re- 
spondent to seek judicial relief where it is patent that such relief would 
be forthcoming in order to preserve the Court's jurisdiction. We shall, 
therefore, stay the effectiveness of our order for 60 days from its date 
of issuance, and thereafter until final determination of the issues by the 
United States Court of Appeals for the District of Columbia Circuit, pro- 
vided that within 20 days of the order, Respondent shall advise us in 
writing of his intention to seek such review. 
THEREFORE, IT IS ORDERED: 
1. That, except to the extent hereinafter granted, Respondent's 
petition for reconsideration and other relief be, and it hereby is denied; 
2. That the effectiveness of Order No. S-754, dated July 31, 1956, 
be and it hereby is stayed for a period of 60 days after the date of issu- 
ance of said order, and that if a petition for review of said order is filed 
| with the Circuit Court of Appeals for the District of Columbia Circuit 
within such time, said order shall be further stayed until final disposi- 
tion of such petition by the Court; Provided, however, That this stay 
shall, without further order of the Board, terminate and the suspension 
heretofore ordered shall become effective on September 1, 1956, and 
continue through September 10, 1956, unless on or before 5:00 P.M. 
on August 29, 1956, Respondent shall have advised the Board and the 
Complainant in writing of his intention to file with the Court within the 
time allowed therefor a petition for review of the Board's order; and 
Provided, further, That should Respondent's airline transport pilot 
‘rating for a ten day period shall become effective 10 days after the 
issuance of the Court's judgment disposing of Respondent's petition for 
review. 
By the Civil Aeronautics Board: 
/s/M.C. Mulligan 


M.C. Mulligan 
Secretary 
(SEAL) 
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Vice Chairman Adams Concurring: 

While I believe that the Board has the power under section 609 to 
suspend the respondent's certificate, I reiterate my previous position 


that it should not have used this power in the particular circumstances 
of this case. 


JOSEPH P. ADAMS 
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COUNTERSTATENRNT OF THE CASE. 


Petitioner seeks review of a Board order (JeAe 32, 37) suspend~ 
ing, on findings of violatims of the Civil Air Regulations, peti- 
tionerts airline transport pilot rating for ten days as a deterrent 


sanction, and of a subsequent Board order denying reconsideration 





of the suspension order (JeAe 1). The Board's findings of violations 
and the finding that the suspension is in the public interest are not 
controverted. The single issue presented is whether the Board is 
empowered by Section 609 of the Civil Aeronautics Act. (infra, Pe 3h) 


to suspend a pilot's license without findings of incompetency or lack 


of other qualification to fly on the part of the pilot, findings not 
| : 
here made by the Board. 








Petitimer is an airline captain employed by National Airlines 
(Sede 20), On daly 6, 195k, he was pilotein-comnand of a flight 
scheduled to land at Greater Pittsburgh Airport. Weather conditims 
were such that. an instrment landing was required (JpAe 15). Theo 
plane was duly cleared for an instrument approach om Runway 26 (J.A. 
8), and petitioner was advised that the ceiling wes 700 feet, whereas 
it was in fact less than 300 fect (JA. 30). Petitioner descended to 
400 feet, could not see the runway, and seenannes his approach (J.A-. 
19). When a landing approach is abandoned under instrument conditions, 
the aircraft necessarily is required to follow a preordained flight 
pattern (called a "missed approach procedure") to avoid possible colli- 
sion with other aircraft. The missed approach procedure for the runway 
in question requires in substance that the aircraft be flow straight 
ahead (almost due west) in climbing flight to an altitude of 2500 feet 
to a specified radio beacon (Clinton beacon) some six miles from the 
approach end of the runway (J.A. 2h), and there to obtain further 
clearance or instructions. The Board's examiner and the Board found 
thay petitioner flew straight ahead to the west for only about a mile 
and a half, and then executed a 180° left turn, He then flew east 
until southeast of the airport, made a right turn, and proceeded south 
to yet another radio beac, all with the intentio of approaching Run- 


way 32 where landing is permitted at lower weather ceilings than on 


Runway 28 (J eAe 10, 19, 2h, 33)e For some two minutes after the 
missed approach, petitioner did not respond to tower radio calls 


——"I7 Bmnway 26 is approached from the east, and Runway 32 from the 


southeast. 
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(JeAe lh, 15, 18, 35)» After two approaches to Rimway 32 by the co- 
pilot, petitioner took over and landed the plane on the third approach 
(Jee 19, 20). 
Petitioer's deviation from the missed approach procedure and 
failure to maintain an appropriate radio watch ane duly charged before 
the Board in a complaint filed by the Administrator of Civil Aeronautics 
under Section 609 as violations of the governing Givi Air Regulations, 
as careless and reckless operation, and as a failure to exercise the 
degree of care, caution and judgment required of the holder of an airline 
transport pilot rating (J.A- 3, We The ccacaains requested "that, 
in the public interest, the Airline Transport Pilot Rating of Respondent 
[petitioner here] be suspended" (J.Ae h). Under Section 609 (infra, 
pe 34), suspensions are to be imposed "if the interest of the public so 
requires." | 
The examiner found the violations as charged (JeAe 20, 21), but 
concluded in effect that the public interest did dock require a suspen- 
sion in view of petitioner's prior good record and the fact that he 
had flow some fifteen months without incident subsequent to the instant 
violations (J.A- 20). Om appeal from the examinerts initial decision, 
the Board found that the violations had. occurred (J eAe 23)- The Board 
also considered the question of whether a suspension should be imposed 
in the public interest as a deterrent sanction (deA..28-31). The Board 
concluded (J.Ae 29) that its "detailed unfavorable findings concerning 





"7 the Adainistravor of Civil Aeronautics (CeAeAe) is charged with 
the responsibility for prosecuting Section 609 complaints before the 


Board. See pees Administrator of Civil eae Ve. Civil Aermautics 
Board, 96 U e@ APPe Vee > ° je 
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respondent's conduct « e « should prove an adequate deterrent to a 
repetition of such conduct, and that the Adninistrator has not made a 
sufficient showing that the public interest requires the additional 
sanction of suspension of respondent's airline transport pilot rating." 
Reconsideration was then sought. The Administrator urged, inter 

alia, that a mere finding of violatim was not an effective sanction, 
that other pilots had not been afforded such favorable treatment, that 
the Board's decisim not to suspend was inconsistent with its safety 
responsibilities, that the effect of the Board's holding was to entitle 
pilots to a free "first detected violatim," and that the decisim "if 
left undisturbed will seriously jeopardize the Administrator's ability 
to discharge his statutory functions, particularly in the control of 
air traffic® (J.Ae 35, 36). The Board, after hearing argument, found 
that it was "persuaded by the Administrator's view of the importance of 
Amposing a saspensio as a deterrent sanction in connection with our 
[c.A.Be and C.A.Ae] joint responsibility for attaining the highest 
degree of safety in air transportation," Noting that the public inter- 
est requires an effective enforcement program, the fact that the viola- 
tions were serious, and that n{ilt is especially necessary under the 
current congested traffic conditions to adhere to prescribed air 
traffic rules and to maintain a proper radio watch,” the Board con- 
eluded that a teneday suspension should be imposed as a deterrent sanc-~ 
tion in the interest of the public (J.As36, 37)< 

““ghe Board made no finding of incempetency or lack of flying ability 
on the part of petitioner, and nme wis charged in the Aduinistrator's 


whi 





complaint, In its opinions, the Board had referred to the suspension 
sought by the Administrator as "a punitive or deterrent suspension" 
and as a "disciplinary™ one (JeAe 293 see, also, Joho 2, 30, 36, 37, 
and the examiner's initial decision, JA. 20), | The Board also had 
stated (J.A, 28) that it was empowered under Section 609 
"to impose a punitive or disciplinary suspens ion for vioew 
lations charged and found in cases where the public in« 
terest requires such action to prevent or deter further 
violations by the offending pilot or other pilots, even 
‘though the record contains no allegation or finding that 
the pilot is or may be unqualified," )/ 


By petition for reconsideration of the suspension order here involved, 


petitioner asserted that the Board lacked statutory authority to impose 


of ee it may be stated that these terms appear~ 
ing at ppe 29 and 30 of the Joint Appendix are underscored through 
printer's error, 
In 2 case involving the question of whether the compulsory 
testimony provisions of the Act (Section 100k(i), 52 Stat. 1021, 19 
U.S.Co Sh44(i)) conferred immunity from a subsequent suspension of a 
pilot license for matters concerning which testimony had been canpelled, 
the Board had theretofore drawn a distinction between suspensions im- 
posed to prevent and deter future violations where the pilot was not 
found unqualified to fly, and suspensions imposed mtil correction of 
some matter going to flying ability. Brubaker and Ols@, Airmam Cer- 
tificates, Dockets SRe2168, 2169, Order S=-O51, aaeast 25 1954 (not yet 
officially reported), before this Court in Lee, eee of Civil 
- Aeronautics ve Civil Aeronautics Board, 96 U.S» Appe D.C. 2995 225 Fe 
9 955). Te first type of suspension, the one here involved, 
was characterized as "disciplinary" or legally "punitive" by the 
Board, and held to be a "pmalty" against which the pilot was protected 
by reason of prior compelled testimony. Suspensions imposed for lack 
of qualification to fly were termed "remedial" the Board, and were 
not viewed as "penalties" within the Fifth Amendment principle embodied 
in Section 100(1). | 
As indicated in the opinion here (J.Ae 28),| the Board further had 
held in Brubaker and Olsen that it was empowered! by Section 609 to 
impose a "disciplinary® suspension in cases in which testimony was not 
compelled, See Order $-631, ppe 19-25 of Joint Appendix to Briefs in 
the Lee ‘Case (No. 12,433). 
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a suspension as "a punitive or deterrent sanction” (Jehe 3, 39)e 
Petitioner's position was that suspension may be imposed only where 
there is a finding of incompetency or other lack of qualifigation by 
the pilot, and that the only sanction applicable to ather cases of 
violation is the imposition of the statutory monetary "pemalties" 
prescribed in Section 901 of the Act (infras Pe 35)e 

| The Board rejected this contention (Jefe 1). However, it stayed 
its order pending review, and the suspension imposed will take effect 


"10 days after the issuance of the Court's judgment disposing of Ree 


-spondent's petition for review" (Jae 2), 


STATUTES AND REGULATIONS DIVOLVED 
The provisions of the Civil Aeronautics Act here principally ine 
volved are set forth as an appendix (infra, ppe 31 to 36). Other per 
tinent statutory provisions am regulatims are cited or quoted at their 
appropriate place in the text of this brief. 


SUMMARY OF ARGUMENT 
i 

The standard for suspension is whether "the interest of the public 
so requires" (Section 609, infra, pe 34), and not whether suspension 
is imposed to deter future violations or to permit an opportunity for 
requalification to fly. Compliance with traffic rules is essential to 
the public safety, a suspension for violation obviously promotes come 
pliance, and a deterrent suspension is in the "interest of the public” 
and authorized by the literal language of the statute, 
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Petitioner is unaided in his efforts to avoid the applicability 
of the statute by characterizing a deterrent suspension as a punitive 
one, If legally punitive, the suspensio nonetheless is authorized, 
The various statutory provisions make plain that.the Board's duty is 
to utilize all of its powers, including the suspension power, to pro- 
mote safety. Sections 2(b), 2(e), 601(b), 602(b), 609, infra, pps 31,33 
34, Section 609 itself contains different standards for suspension 
and revocation, The standard for revocation, many cause which ». « e 
would justify the [Administrator] in refusing to issue ae & 1 
certificate," is directed to technical flying qualification and other 
fitness factors, and the broader standard for suspension denotes that 


suspension may be imposed on any grounds which bear @ reasonable relae 


tionship to the public safety. | 
Further, the Board's purpose is the remedial one of promoting 
safety, and not of punishing the offending pilot. It is well recog- 
nized that the Fifth Amendment guarantee against gelf-incrimination 
is of broader scope than other constitutional ouailenbeens and the fact 
that the Board has held that a deterrent suspension constitutes a 
"penalty" for Fifth Amendment incriminatio wiseehes is beside the 
point in relation to the problem here involved. where claims have 
been made that suspension constitutes legal punishment for the purpose 
of attempting to avoid the over~all applicability of a suspension pro- 
vision, the Courts have generally denied such clains upon holdings 





that the purpose of the suspension is "remedial,*®| 
| 


| 
Neither may the suspension power be defeated’ by reason of pro- 
visions in the statute for monetary penalties for violation. Those 
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‘provisions are insufficient to overcome the express language of 
Section 609 and other statutory provisions directing the Board to 
act in licensing matters for the public safety, The situatim is 
simply the familiar one in which more than one sanction is provided 
! for a particular offense, a point made clear, we think, by the legise 
lative history. 
ea 
The safety provisions of the Civil Aeronautics Act are an exteme- 
sion of the provisions of the Air Commerce Act of 1926. That statute 
authorized the Secretary of Commerce to provide "by regulation® for 
the suspension of aiman certificates; his regulations provided that 
violations of traffic regulations were grounds for suspensions and 
_ saspensions in fact were habitually imposed for violations even though 
| the statute also provided a civil penalty in the same manner as the 
Civil Aeronautics Act, Senator Truman, in charge in the Senate of 
the legislation which became the Civil Aeronautics Act, made clear 
that the same pattern of safety regulation was intended as that proe 
vided by the Air Commerce Act, said by him to be "both efficacious 
- and convenient." He also stated that, under the provisions ultimately 
adopted, "everything . » « can be done” that could have been done 
“under an earlier bill which in tems provided for suspension for 
violation. Other legislative history also shows that the familiar 
Air Commerce Act pattern was intended, and that the only limitation 
on the suspension power is that contained in the statutee-"the intere 
est of the public," 
| Be 


Since 1938, the Board consistently has suspended for violatis, 
and the adninistrative practice and interpretation support the power 
here exercised. Moreover, that power is 2 necessary one to insure 


safety in air transportation. 


ARGUMENT | 





Introduction 
Section 601 of the Civil Aeronautics Act (infra, De 32) empowers 
and directs the Board to promulgate regulations governing the operation 
of aircraft. Section 610(a)(5) (infra, pe 35) declares that it shall 
be unlawful for "any person to operate aircraft in air commerce in 
violation" of the Board's regulations. Section 901(a) (infra, pe 35) 
provides a "civil penalty of not to exceed $1000 for each such viola- 
tion," and the Administrator of Civil Aeronautics is enpowered to assess 
and compromise such batndied= | 
Section 602 (infra, pe 33) authorizes the ie Pe by the Adminis- 


trator of airman certificates (including pilot licenses) under standards 


. 5/ Responsibility for the administration of all the safety provi- 
sions of Title VI of the Act, together with the assessing of civil pen- 
alties under Section 90] for Title VI violations, initially was vested 
in the original fiveeman "Civil Aeronautics Authority." By Reorgan- 
ization Plans III and IV of 190 (5 Stat. 1231, 123) the "Authority 
was redesignated as the "Board." The functions of prescribing safety 
standards and regulations and suspending and revoking safety licenses 
were left with the Board. The functions of assessing and compromising 
civil penalties for violation of traffic rules, issuing airman certif- 
icates under standards prescribed by the Board, and of prosecuting 
safety cases before the Board, were vested in the Administrator. 

There are no criminal penalties provided for violation of the 
regulations involved in this case, See Section 902 (52 Stat. 1015, 
49 U.S.Ce 622) | 
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and regulations prescribed by the Board, The Board's regulations 
governing pilot licenses reserve the right in the Board "to impose 


any gaits a sanction « « e for a violation" of the Civil Air Reg- 


‘wlatios. Under Section 609 (infra, De 3h), airman certificates 
may be suspended "if the interest of the public so requires." 
The Board imposed the ten-day suspension here involved "as 2a 

deterrent sanction" (JA. 36) and on findings that "the interest of 
the public requires suspension"(J.Ae 37)- Petitimer asserts that 
the suspension constitutes a legal "penalty," that the statutory 
| scheme permits only those "penalties" labeled as such by Section 901 
to be imposed on pilots, and that a pilot's license may be suspended 
only when the pilot is found to lack qualification or ability to fly. 

‘We show below that the terms of the statute authorize suspensia as 
a deterrent sanction, and further that the imposition of such suspen- 
_ sions is supported by the legislative history and the consistent and 


long-established administrative interpretation and practice. 


6/7 Under tne Board's regulations, an "Airline Transport Pilot 


Rating," the license here involved, contimes in force "until sur~ 
rendered, suspended, revoked or otherwise terminated by order of the 
Boerd” (1) CFR 21.2h(2)). 1 CFR 21.2)(d) provides 


"Nothing in this section shall be construed to deny 
or defeat the jurisdictim of the Federal Courts, the 
' Koministrator, or the Board to impose any authorized 
sanction, including revocation of the certificate, for 
a violation of the Act or of the regulations in this 
subechapter occurring during the effective period of 
the certificate." | 


Similar provisions are contained in the regulations governing 
other pilot licmses. 





I. 





The statutory standard for suspension is whether "the interest 


of the public so requires" (Section 609, infra, De» 


3h). This stand 


ard is illuminated by the provisions of Section 2 (intre, Pe 32) which 
direct the Board to act in such manner as to "assure the highest degree 
of safety" in air transportation (Section 2 (b)), and to regulate air 
commerce so as "to best promote its « « e safety" (Section 2(e))3 by 

the provisions of Section 601(b) (infra, Pp. 33) admoishing the Board 


to ‘perform its powers and duties "in such manner as will best tend to 


reduce or Climinate the possibility of, or recurrence of, accidmts in 
air transportation} and by the provisions of Section 602(b) (infra, 


Pe 33) authorizing the Board to impose upon airmen’ 


certificates "such 


terms, conditions, and limitations as to duration thereof, periodic 
or special examinations, tests of physical fitness, and other matters 


as the [Board] may determine to be necessary to assure safety in air 


commerce,” 


Thus, ‘the suspension power is in nowise dependent upon any dis- 
tinction between suspensions imposed to prevent and deter future 


violations and those imposed to permit opportunity 


for requalifica- 


tion to fly. Rather, in the situation here involved, the public 
safety is the touchstone of the power. It is beyond question that 


caapliance with traffic rules by airline pilots is essential to the 
public eatery so that ‘accidents may be avoided, and that action de~ 





signed to farther such compliance is in the are 


interest. ually 


plain is the fact that suspmsions imposed for violations do have a 
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deterrent effect on future violations, and tend both to prevent 
accidents and their recurrence, Suspensions imposed for past violee 
tions to deter future ones are "in the interest of the public" and 
are authorized by the literal language of the statute, There ig 
nothing in such broad language which restricts the Board's suspension 
power to cases where the suspension is to mahle the pilot to re- 


qualify to fly. Cf. Western Airlines v, Civil Aeronautics Board, 


19h Fe 2d 211 (CoAe 9; 1952)6 

Petitioer's contentions that Congress meant less than it seid 
in Section 609 are not persuasive.. While petitioner argues (Brief, 
Ppe 11, 14) that the Section 609 phrases "reinspect" and "reexamine 
any airman" denote reinspection and reexamination for flying ability, 
he overlooks the provision that the Board may suspend "after investi- 
gation,” a term permitting investigation for adherence to regulations. 
As the provisions of Section 602(b) relating to airman certificates 
indicate, the contimed holding of a license is dependent on more 
than mere ability to fly. Rather, such licenses are dependent on all 
"such matters as the Board may determine to be necessary to assure 
safety in air commerce,” 

if In the cited case, the contention was rejected that the Board 
lacked authority to impose labor protective conditions on mergers 
under a statutory provision permitting the impositio of conditiens 
in the "public interest.” The Court pointed out that *"[tJhe only 
problem « e « is whether conditions for the protection of employees 
can reasonably be said to bear a substantial relation to the public 
interest" (19) Fe 2d at pe 213), and went on to find that such condi- 
tions did have relatim to the public interest in the area of the 
Board's responsibilities, To mech the same effect is American Aire 
lines ve North American, 351 U.S. 79 (1956), treating e 
Win the interest of the public" under a different section of the 
Civil Aeronautics Act. 
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Also overlooked by petitioner are the different standards set 
forth in Section 609 for suspension and revocation, Revocation is 
for “any cause which » » « would justify the [administrator] in refus- 
ing to issue « « « a like certificate,” and has relation to matters 
which go to the qualifications of a pilot to be etrusted with a 
Sekione The broader standard for suspension, “if the interest of 
the public so requires," in juxtaposition with the "qualification" 





standard for revocation, denotes that suspensions may be imposed for 
matters other than those going to flying qualifications, and permits 
suspension on any grounds which bear a regsonable relationship to the 
pablic safety, | 

These different standards also demonstrate, we believe, the in- 
appositeness of petitioner's contention that a deterrent suspension 
is @ "penalty" beyond the Section 609 power. The fact that such a 
suspension may have punitive impact, or may, in other contexts, con~ 
stitute a "penalty," does not mean that the Board cannot impose such 
a "punitive" suspension where necessary in the pablic interest in 





order to promote air safety, If viewed as a legal penalty, the answer 
is that Congress can authorize the imposition of penalties by adminis- 


9 
trative agencies, and has done so here, 


Nonetheless, we point out that petitimer's repeated references 


to "punishment™ of pilots are, in the words of the Supreme Court case 


of course, include violations ‘which demonstrated 
fone qual if iestion, judgment, or disposition to observe the safety 


9/ See I Sabaudo Societs ve sie U.S 329 (1932), and 
the Lee 28), where suspen- 
gion for violation is provided in tag 
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much relied upon by petitioner (Steuart & Brose ve Bowles, 322 U.S. 
398, 10h), "a distortion of the issue presented on this record." ‘ 


True, the Board has held that a deterrent suspension is punitive in 


legal concept and a "penalty" within the meaning of the self- ‘ 
incrimination provisions of the Fifth Amendment. Brubaker and Olsen, . 


Airman Certificates, SR-2168, 2169, Order S631, August 2, 195h, 
Bat the Civil Aeronautics Act is "remedial" in its overeall effect 
and application, and is not rendered less so by-reason of containing 
penalty provisions, Taylor v. United States, 3 How. (hl U.S.) 197, 
210 (1845); Smythe v. Fiske, 23 Wall. (90 U.S.) 37h, 380 (187k); 
‘United States ex rel Stevens v. Richards, 33 U.S, Apps D.C. 410, 127 
(1909). And the Board's parpose is not to punish the pilot, but 


rather to insure oo with regulations which are essential to 
10 
the public safety. We do not here enter into an extended discussion 


: 10/7 in Brubaker and Olsen, the Board said (pe 2h of the joint 
appendix in the Lee case, No, 12,133): 


"While the Board does not take action under Section 
609 for ly itive reasons, suspensions often are ame 
posed to prevent and deter further violations by the offend- 
ing pilot and by others in circumstances in which S 
nel her alleged nor ound tha ne DLO S unqué if ie¢ to 
continue flying. * * * The suspensions here sought are 
alleged by respondents to be of this character, and the 
purpose of preventing and deterring further violations by 
respondent and others is said to stamp the requested sus- 
pensions as ‘punitive in the legal sense and barred by Sec- 
tion 100}(i). The Administrator on the other hand contends 
that such a suspension is remedial and not within the pure 
view of the Sectim,. 

No case precisely in point has been brought to our atten- 
tion, and support exists for both the views of the pilots + 


and the Administrator. Sus ions of the under dise~ 

cussion are remedial in the sense that they are designed to 
romote satety. Nonetheless, such suspensions also are 

Pcotacts sont iiued On Pe 15) | 
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of the distinctions made in case law between so-called "punitiver 
and "remedial" action; that subject is thoroughly set forth in our 
brief and that of the Administrator in Lee v. Civil Aeronautics 
Boards 96 UsS. Appe DiC. 229, 225 Fe 2d 950 (1955) (Noe 12,433), 

and the Court's attention is respectfully invited to those briefs 

in the event detailed consideration of the subject is deemed in-~ 
portant here. As stated in Helvering v. Mitchell » 303 U.S, 391, 

400 (1938), the cases on the subject "have usually attempted to 
distinguish between the type of procedural rule involved rather than 





the kind of sanction being enforced." ! 
Here, petitioner attempts the converse, ipe., to rely upm a 

"penalty" definition applied in determining tho applicability of a 

procedural rule to defeat the application of the sanction. Brubaker 


and Olsen does not aid petitioner; the Board there made plain its 


view that it could and should impose "disciplinary" suspensions in 


all appropriate cases other than those in which prior testimony has 
been compelled, and that such suspensions are fremedial® from the 
standpoint of the public safety. Neither does Steuart lend comfort 





Targely disciplinary in character. We are inclined to the view, and 
hold, that suspensions imposed merely to prevent and deter vicla- 
tions, and where requalification in one or more respects is not in- 
volved, are punitive in the constitutional sense and are a type of 
tTpenalty' from which immnity is provided by Section 100(4).® 
(Ruphasis added) 


The Court also pointed out that the Fifth Amendment guaran- 
tees are of broader scope than other constitutional guarantees, and 
recognized, we think, that a characterization of an action as puni- 
tive for Fifth Amendment purposes is beside the point in other 
contexts. 
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to petitimer; the issue there was whether the agency could ae 
12 
a suspension procedure in the absence of one provided by Congress. 


13 
Here, Congress has explicity provided for suspension. Moreover, 


where claims have been made, for the purpose of attempting to avoid 
the over~all applicability of a suspension provision, that a suspee- 
sion camstitutes legal punishment, the Courts have generally denied 
such claims upon holdings that the purpose of the suspensim is 
"remedial." Steuart & Bro. ve Bowles, 322 U.S. 396 (19hh); Farmers' 
Live Stock Commissio Co. ve United States, 5 Fe 2d 375, 378 (EeDe - 


T11., 1931, 3~judge Court); Board of Trade of City of Chicago ve 
Wallace, 67 F. 2d 02, 07 (C.As 7, 1933), carte dene 291 U.S. 680 


12/7 This same issue was the one involved in Nelson v. Be Simon 
Hardware Coe, 79 U.S. Appe D.C. 250, 145 FP. 2d 386 (19kh), also re- 
upon petitioner. 


13/ We believe the suspension here meets, in terms of sanction 
for present purposes, the standards of Steuart. There the Court 
stated (322 U.S. at pe 06) ia 


"If petitioner established that he was eliminated as a 
dealer or that his quota was cut dom for reasons not rele- 
vant to allocation or efficient distribution of fuel oil, 
quite differmt considerations would be presented. But we 
can make no such assumption here, The suspension order 
rests on findings of serious viclatims repeatedly made. 
These violatims were obviously germane to the problem of 
allocation of fuel oil. For they indicated that a scarce 
and vital commodity was being distributed in an inefficient, 
inequitable and wasteful way. The character of the viola- 
tions thus negatives the charge that the suspension order 
was designed to punish petitioner rather than to protect 
the distribution system and the interests of conservatim.” 


Here, the Board's action is to protect the air transportation system 
and the public, and for no other purpose. 
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(1934); Wright ve Securities and Exchange Commission, 112 Fe 2d 


89, 94 (Cede 25 190); Nichols & Coe Ve oe of — 


ture, 133 Fe 2d 453, 456 (Cede 75 Ny: cf. gelle Ve United States, 
208 Fe 2d 783, 789 (Code 75 1953) corte dene 347 U.S. 1016 (195k); 
Midwest Farmers v. United States, 6) Fe Suppe 91; 101 (D. Minn., 
1945, 3ejudge Court); see Helvering v, Mitchell, 303 U.S. 391, 399 
(1938). As the cases state or indicate, suspension is not primarily 





a punishment for past offenses but is a necessary power to assure a 
proper adherence to the statute. | 


The fact that Section 901 (infra, pe 35) authorizes a civil 


penalty for violations which also may be cause for suspension evinces 
no Congressional intent to deny the Board the latter power, Although 
we think the legislative history to be convincing that there was no 
such intent (infra, pps 20 to 27), the same resplt follows from the 
face of the statute. That Congress intended the Board to utilize its. 


“—“Iii7 Petitioner's suggestion that constitutional problems are 
presented concerning a right to jury trial if the Board is permite 
ted to suspend is wholly without merit. See the rejection of this 
contention and the authorities cited in Farmers? Live Stock Coumio- 


sion sion Gee Ve United States, 54 F. 2d 375, 
Board of Trade of City af Chicago v. Wallace, 67 Fe 2d *h102y 107 

G SO Lac merit is the contention that the 
jary "trial provisions of Sectio 903 in relation to monetary penal- 
ties indicate a Congressioal intent that the issue of violation 
of the Civil Air Regulations be tried by a jury, and that suspen- 
sion represents a circumvention of the statute, The answer simply 
is that Section 609 contains no provisions for |jury trial, and that 
monetary exactions and suspensions involve different types of 
"rights" and legal concepts, The pattern here is simply the one 
carried over from the Air Commerce Act of pia See, infra, p.2l. 
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licensing powers for the overeall promotion of safety is plain not 

only from the terms of Sectiszn 60° but other provisions as well. As 
heretofore pointed =x (supra, pell), Sectio 2 directs the Board to 
act in such mammer as to "assure the highest degree of safety" in air 
transportation; Section 601 admonishes the Board to "exercise and per~ 
form its powers and duties under this Act in such manner as will best 
tend to reduce or eliminate the possibility of, or recurrence of, acci- 
dents in air transportation"; and Section 602(b) contemplates action 
with respect to licenses as te all "matters as the [Board] may determine 
to be necessary to assure safety in air commerce." Under familiar 
principles, all portions of a statute are to be given meaning and effect 
where possible, and "remedial" statutes are to be liberally construed 
to effectuate their purposes. Petitioner attempts to have the Court 
read out of the statute what we believe to be a plain grant of impor- 
tant authority upon the basis of distinctions between "pmitive" and 
"remedial* action developed by the Board in contexts other than the one 


here presented, and on the erroneous assumption that an excessively 


15 
stri:s construction should be applied for his benefit. The situation 


As this as heretofore held in relation toa licensing 
wince ee penalty provisions (United States ex rel. Stevens 
ve Richards, 33 U.S. Appe D.C. 10, 417 (1909): 


", »« « notwithstanding the penal clauses, the Act is to -bé re- 
garded as a general revenue and remedial statute, and 
given a liberal, and, at the same time, reasonable, con- 
struction, in aid of the remedy, rather than a strict 
and narrow one, in the interest only of those who vio- 
late or evade its provisions.” 

(footnote continued on p. 19) 
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in reality is the familiar one in which more than one sanctim is 
provided for the same offense, a common situation under both the 
Civil Aeronautics Act and other regulatory statutes. 

Thus, this Court has heretofore rejected contentions that the 
Board lacks power to suspend or revoke economic operating authority 
Lor violations because of the specific statutory provisions providing 
both civil remedies and criminal penalties for violation. American 


Air Transport ve Civil Aeronautics Board, 92 U.S, Apps DeC. 117, 206 








Smythe v. Se) 37h, 380 (187k). We add that the 
reason for eee, of penal "laws is large part to pre= 
vent convictim for actions which may not be plainly made wmlawful. 
Here, there is no such problem, Pilots are —_ of the regulatims 
and know that they must be observed, 

Petitioner's reliance m the "freedom of transit® provision of 
Section 3 (52 State 980, 49 U.S.C. 03) in favor of strict construc- 
tio is wide of the mark. That provision has nothing to do with the 
present case, and in any event abe flight) only in accordance 
with the Board's regulations (C Physical Culture Hotel, 1 Fe 
eg 9775 982 (W.DeN Yes 1936) andra Ve Count s 38 

Pae 88, 12h A. 24 491, 502 (1958)3 Cle Allegheny Air 
of Cedarhurst, Cele 2, Noo 23,934, decided f : 
yev r 

We also note the plea that pilots should be; freed of what might 
be an oppressive use of suspension proceedings in an effort to cole 
lect civil penalties, But any oppressive use of the suspension power 
not susceptible of judicial correction in a given case is a matter to 
be referred to the Congress, and not to the Court. We also point 
out that the quotations from the reports of Attorney General's Can- 
mittee on Administrative Procedure set forth at pp. 19 and 21 of 
petitioer's brief relate to statutes other than the Civil Aero- 
nauties Act and agencies other than the Board. -The Attomey General's 
monograph on the "Civil Aeronautics Authority* (Senate Document No. 
10, 77th Conge, Ist Sess.), after noting the powerto either suspend 
or to impose a civil penalty (p. 2), also notes that "there is - 
theoretically a danger that civil penalties will be collected in some 
cases by the threat of the severer pmishment of suspensiam or revo~ 
cation® (pe lk). The report goes on to state (ppe 4), 5S) that no 
such abuse then existed, We know of none now. | 


See, also, Feylor oF United States, 3 br (hk 06S.) 197, 220 (18)5); 
elt e 
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Fe 2d 123, 26 (1953)5 cf F.C.Ce ve American Broadcasting Goes 347 
UeSe 28h, 289 (1951); Federal Trade Commission ve Canent Institute, 
333 U.S. 683, 69 (19k8); Phelps Dodge Corp. v. Labor Board, 323 U.S. 
177, 19) (1942). Moreover, the precise contention here made, that 
saspension cannot be imposed for violatim where there are civil or 
criminal penalties applicable to the offense, has been rejected 
under other Bice ee Midwest Farmers ve United States, 64 Fe Supp. 
91, 101 (D. Mim., 19h5)3 Wright v. Securities and Exchange Caumis- 
sion, 112 F. 2d 89, 95 (Cele 2, 19110)- AS stated in Midwest Farmers, 
suspension is a "cumlative power." True, the statutes in these lat- 
ter two cases in terms authorized suspension for violation, But the 
power conferred by Section 609 is sufficiently broad and explicit in 
this respect. Indeed, as indicated by cases such as Steuart, supra, 
even the power to suspend may be inferred, 
The The legislative hetory and the consistent | 
inistrative in retation an actice 
Support the Boards suspension Bom 

2 The safety regulatory provisios of the Civil Aeronautics Act 
were in substitution for, and largely an extension of, the provisions 
of the Air Commerce Act of 1926 (hh State 568). That Act directed the 

s con on does not appear to have heretofore been made 
under the Civil Aeronautics Act, although several "disciplinary" sus- 
pensions have been upheld by the Courts. Cameron ve Civil Aeronautics 


Board, 140 Fe 2d 82 (Cake 7,5 19k)3 corte deme 323 . 3 
OfGarroll ve Civil Aeronautics Board, 77 USe Appe D.C. 233y lbh Fe 


2a 993 (19hh); Kuhn ve Civil Aeronautics Board, 87 U.S. Appe DeC. 130, 
183 Pe 2a 839 (1950) s e Ve eronautics Board 86 U.S. 


Appe D.C. 31, 179 Fe. 24 47 (1989); see Brown ve Civil Aeronautics 
‘Authority, 112 F. 2d 737, 119 Fe 24.172 (Gale 9, 19kl)e OSS 
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Seoretary of Commerce "by regulation" to "[elstablish air traffic 
rules for the navigation, protection, ani identification of aircraft" 
(Section 3(e), ki Stat. 570), and to "{pJrovide for the issuance and 
expiration, and for the suspension and percontton; of registration, 
aircreft, and airnen certificates" (Section 3(f)» hh State 570). There 





was no statutory specification of the grounds for suspension or revo~ 
cation, this being a matter obviously left for the Secretary to estab- 
Listi “Phe fret ‘regulations sdopted provided for suspension or revo~ 
cation of licenses on numerous grounds, including “violating any pro- 
vision of the Air Commerce Act of 1926 or these regulations®, and 
"“yiolating air traffic rules™ ("Air Commerce Regulations," Decanber 31, 
1926, Chapter h, Sec. 7h(a)(b))» Substantially similar regulstions 
appear to have been continued in force throughout the life of the Air 
Commerce Act, and were in force on the effective date of the Civil 
Aeronautics Act (ea CFR (1939) 20.37110, 21427110 > ~©=©3= Also, Section 
ll of the Air Canumerce het (kk State S7h) declared unlawful the navi- 
gation of "atroraft otherwise than in conformity with the air traffic 
rules,” and provided a $500 "civil penalty" for euch violation, which 
could be mitigated or remitted ty the Secretary of Commerce. Its col- 
lection by civil suit, with a right to jury trial, wes provided in a 
manner similar to Sectio 903 of the ccaeeat Act (kk Stat. 575). Sus- 
pensions and civil penalties were viewed and adwin stered at least as 
: at suspension might be imposed for *violation 
ae crerlason of ks Ate Commaroecie’: or any rule or regulation duly 


semen thereunder", had specific application to = "sirline pilot cere 
tificate," 3 | 
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alternate is by the Secretary, a fact duly reported to the 
18 
Congress, 


The report of the Federal Aviation Commission in 1935, which 
precipitated the various predecessor bills to the Civil Aeronautics 
Act, had recommended that "approximately the present type" of safety 
regulation be continued, ie6., that provided by the Air Commerce Act 
(Senate Document Noe 15, Thth Conge, lst Sessey De 11) As could 
have been expected, the predecessor bills contained a variety of 


e Anm. eports to the Congress disclose the pattern of 
enforcement under the Air Commerce Act. The "Sixteenth Anmal Report 
of the Secretary of Commerce for the Fiscal Year Ended June 30, 1928" 
states (pe 28): 


"Prior to July 1, 1927, violations of the air commerce 
regulations and the air commerce act were, in the majority 
of cases, handled by a reprimand rather than the assess 
ment of the civil penalty or the suspension or revocation 
of the licenses, as provided by the Air Commerce Act, as 
it was felt that such violations were caused by misunder- 
standing rather than willfulness." 


The report goes on to state that there were 22); violations in 
fiscal 1928, with the assessment of 65 civil penalties, 121 repri-~ 
mands, 22 suspensions, and 2 revocations. The violations "consisted 
' of acrobatics over prohibited areas, flying licensed aircraft withe 
out a pilot's license, flying aircraft with no identification mmbers 
disolayed, flying without navigation lights; in fact, practically 
every one of the aimtraffic rules was violated." 


Many subsequent Annual Reports list the mmber of "violations", 
and give a detailed breakdown of the sanctions imposed-as did the 
1928 report. See "Seventeenth Anmal Report,” 1929, pe 193 "Eight- 
-eenth Anmual Report," 1930, pe 1h; "Nineteenth Annual Report," 1931, 
Pe 12; "Twenticoth Annual Report," 1932, pe 10. The "Twenty-Sixth 
Anmaal Report,” 1938, states "During the year 666 violations of the 
Bureau of Air Commerce regulations were reported. Varying degrees of 
penalty were imposed in 57) cases, and the others were dismissed." 


19/ The "Federal Aviation Commission” was a body appointed by the 
‘President pursuant to Congressional direction to report to the Con- 
gress recomendations for the regulation of aviation. ; 


~-22— 





| 

provisions relating to airman certificates and oie for viola~ 
tions of traffic regulations. For example, 8e1760 (75th Congey 1st 
Sesse, introduced by Senator McCarran) provided merely that the 
Interstate Commerce Commissim "shall issue licenses to all pilots 
e e e upon such terms and conditions ond vider Gach eelae and regue 
lations as the Commission may prescribe" (Section 1(5)), and also 
provided criminal penalties for violatims of regulations (Section 11). 
That bill appears to have been a companion one to Senator McCarran’ s 
Se 2 of that Session (1937), which dealt primarily with economic 
matters. See Hearings before a Subcommittee of the Comittee on Inter- 
state Commerce, U.S. Senate, om S. 2 and Se 1760, 75th Conge, 1st Sess. 
The 1938 substitute 8. 2, referred to at ps 13 of petitimer's brief, 
provided for the licensing of airmen (Section 253) » end, as petitioner 
states, for suspension or revocation of such certificates (among 
others) "when the holder thereof fails to comply with the provisions 
of this Part, or the orders, rules, regulations, or the requirements 
of the Authority thereunder, or the terms and conditions of the cer 
tificate or license" (Section 276(d)). A $500 civil penalty also wes 
provided in this bill for violation of the traffic rules (S ection 
280(a))« | 

Provisions substantially similar to those ‘of S. 2 of 193% were 
contained in 8. 3659, introduced on March 11, 1938 by Senator McCarran. 
See Sections 253, 276(d), and 260(a) of Se 3659. Senator Truman, who 


was Chairman of the Senate Subcamittee charged with responsibility 
for the aviation bills, introduced a proposed substitute for Se 3659 
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on March 30, 1938, This substitute contained the suspension standard 
"if the interest of the public so requires" (Sec, 607), and did not 
specify that violation would be grounds for suspension as did the 
earlier McCarran bills (S. 2 and S. 3659). Rather, the provisions 
of the substitute for issuance of airman certificates (Section 603), 
their suspension and revocation (Section 607), and for civil penalties 
for violation (Section 901), were substantially identical to those 
contained in the present Act except that the penalty for violation was 
$500 rather than $1000. Almost identical provisions in similarly 
numbered paragraphs to those set forth in Senator Truman's substitute 
20 
were contained in HeR, 9738, introduced in the House on March h, 1938. 
In explaining his substitute, Senator Truman informed the Senate 
Committee on April 6, 1938 (see Hearings before a Subcommittee of the 
Committee on Interstate Commerce, U.S. Senate, 75th Cong., 3d Sesse, 
on S. 3659, ppe 2 and 3) that: 

"These two bills [H.R. 9738 and his substitute] are 
basically the same. The differences are superficial. And 
both bills are founded upon the provisions of the measure 
upon which this canmmittee acted favorably at the last 
session. Both bills adopt the certificate of convenience 
and necessity as the means by which the economic regula- 
tion of air carriers is effectuated. In both bills the 
regulation of safety is accomplished through certificates 

: 20/ In TeWeAe Ve Civil Aeronautics Board, 336 U.S.» 601, 606 (199), 
the Sauprene Court not at Senator an was "in charge of the bill 
[which became the Act] in the Senate," and recognized, we believe, 
that special weight accordingly was to be given to his statements. 
Further, the Senate debates disclose that Senator Truman's substitute 
was the culmination of the various studies by the Senate Committee, 


and consultations with the executive departments, as was the Companion 
House Bill, H.R. 9738 (see 83 Cong. Rec. 672, 6725). 
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of air-wworthiness and other certificating procedure with 
which we have become familiar in aviation law, Neither 
proposal. suggests any radical departure from tried and 
tested methods of regulatim and administration, The one 
important new factor in these proposals is that they tole 
low Senator McCarran's origins] idea that there should 
be a new. independent agency especially charged with the 
coordinated regulation of all acronauticse 





* * + %% 


"The difference between Se 3659 and the substitute 
with respect to safety regulation and related matters is 
to a large extent oe of form and of structure, There is 
no power conferred by S. 3659, I believe, which is not 
also conferred by the substitute, Everything that can be 
done under S, 3659 to improve safety and to regulate opere 
ations to that end, can also be done under the substitute, 
with possibly. one exception, That exception is that 
Se 3659 would require the licensing of everyone who does 
any work on or in connection with an aircraft, of what 
ever nature. 


*:. & © -&% © 


"aside from this difference in substance, S- 3659 and 
the substitute differ in the degree to wich administrae 
tive procedures are spelled out in detail. S, 3659 sets 

. forth in same considerable detail, in several respects, 
what the Authority can and camot do in its administra 
tive procedures, whereas the substitute confers very 
broad powers in more general terms, leaving to the ad- 
ministrative body a greater elasticity for meeting the 
various problems with which it will be faced, 


+ & & & & | 
"Both bills adopt the same basic mode for regulatim 
of safety, that is the certificate, Certificates of air 
worthiness, airmen certificates, and so forth, are provided 
for, to contain necessary terms and conditions to which 
there mst be canpliance, This means of | regulation fol- 
lows the Air Commerce Act and is both efficacious and 
convenient .* 


Suisecnentty, <i on April 1k, 1938, Senator McCarran introduced 
snsihee bill (Se 3845) embodying, insofar as the enisant problem is 
concerned, the provisions of Senator Truman's substitute, including 

256 








the suspension standard contained in the present Act. See Seotions 
602, 609, 901 of Se 3845, This bill passed the Senate, and later 
became the Civil Aeronautics Act. The Senate Committee Report 
(On Se 3L5 (Sek 1662, 75th Conges 3d Sess.) does not comment on the 
Suspension provisions but states that, "[iln principle, S» 3845 cone 
firms the report of the President's Aviation Commission . « »" (The 
Federal Aviation Commission, supra, Pe 22)e The companion bill, 
HeBe 9738, passed the House, The House Report (HeRe Report Noe 225k, 
75th Cong., 3d Sess.) states: 
"Section 607: Amendment, sus ion and revocation 

of Cortificates, ~ This Scctlon provides Wat the Muthority 

May amend, suspend, or revoke in whole or in part, any 

type certificate, producti certificate, sirworthiness 

certificate, airman certificate, air-carrier~operating 

certificate, airenavigatioefacility certificate, or air 

agency certificate, in the interests of safety," 
The Conference Report (HeR. 2635, 75th Conge, 3d Sesse) states only 
that Section 609 "empowers the Authority to amend, suspend, or revoke 
the various types of safety certificates." There appears to have 
been no direct reference to the suspmsion provisions in the Cmgrese 
sional debates, . 

Section 1108 of the Civil Aeronautics Act (52 State 1029, h9 
U.S.C. 678) provided that the then effective regulations of the 
Secretary of Commerce should contime in force until modified or 
Sere y cece (en cree een because of Senator McCarran’s long 
association with aviation matters, Senator Truman desired the bill 
to be enacted to be one introduced and sponsored by Senator McCarran 
(83 Conge Rece 6725). It is reasonably plain that S, 38h5, which 


embodied most of the provisions of Senator Truman's substitute, was 
intended for that purpose. 
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suspended by the Authority. As previously noted (supra, pe 21), those 
regulations provided for suspension of airman certificates for viola- 
tions. They were adopted by the Authority as its om mm August 20, 
1938 (3 FeRe 2051, 205k), and remained in force util May 1, 19h0 when 
they were replaced by regulations similar to the ones now in force 
(see 5 FeR 676). | 
"There is no better key to &@ « « « problem of statutory con- 





struction than the law from which the challenged Statute emerged." 
United States ve C.I.0-,5 335 U.S. 106, 112 (1948). In our view, the 
legislative history removes any possible doubts as to the Board's 
power to suspend for violations. The purpose of the Congress plainly 
was to continue the familiar pattern of safety|regulation established 
by the Air Commerce Act, known to it at least by the Secretary's re- 
ports to the Congress and stated by Senator Truman to be "both effi- 
cacious and convenient." Moreover, he expressty stated that, aan 
the safety provisions ultimately adopted, "everything... can be _ 
done" that could have been done under the earlier McCarran bills which 
in terms provided for suspension for violation, The absence of any 
express provision that suspension might be imposed for viclation was 
not to limit the Board's powers, but to broaden them and to provide 
"a greater elasticity for meeting the problems with which" it would 





be faced (supra, pe 25)- No "radical departure from tried and tested 
methods of regulation and administration" was dither intended or pro- 
vided, An additional indication of this fact is provided by the 
action of the Congress in contimuing in force the regulations of the 
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22/ 
Secretary of Commerce. 


Further, the adoption of those prior regulations by the Board 


as its own, the consistent practice of imposing sach suspensions, 


and the interpretation by the Board of its powers in this area in 


‘both Brubaker and Olsen and in the instant case support the Board's 
suspension power. The Board's reported decisions (Volumes 5 and 13 
of the Civil Aeronautics Board reports) reveal case after case in 


which suspensions similar to the one here involved have been 


22/ Apart from these facts, it would have been strange indeed 
had the Congress departed from its normal practice of permitting both 
suspension of occupational licenses and monetary pmalties for viola- 
tions by licensees. See, 6eZ-, the licemsing provisions of the fol- 
lowing regulatory statutes with their corresponding penalty provisions: 


Licensing of merchants, dealers, brokers and graders, 
by the Secretary of Agriculture, 7 U.S.C. 6(g), 133 7 
US.Co 53, 603 7 U.S.C. 80, 853 7 U.S.C. 20h, 207(g) (h) 5 
21 U.S.C. 154, 158; Registration of brokers by the Secur- 
ities and Exchange Camission, 15 U.S.C. 78(0), 78(ff)3 
Permits issued to importers or producers of intoxicating 
liquors by the Secretary of the Treasury, 27 U.S.C. 20h(e), 
207; Licenses of dealers approved by the Federal Security 
Administrator, 12 U.S.C. 262(d), 262(£); Licenses issued 
to operators of Motor Boats by the Coast Guard, 6 U.S.C. 
526(£), 526(0); Station operators' licenses issued by 
the Federal Commmnications Commission, 47 U.S.C. 303(m), 
SOL; Brokers? licases issued by the Interstate Commerce 
Commission, 9 U.S.C. 312, 322. 


Further, suspension has been consistently provided for violations 
by holders of occupational licenses where there is no monetary penalty 
for such violations. See, Gege, 6 U.S.Ce 21h, 226, 228, 229(c), 
239(g)3 7 U.S.C. 218(d). 





sia ee Great weight is to be given in stebitory interpreta- 
tion to "administrative practice, consistent and generally unchal- 
lenged", which reveals "a contemporaneous construction of a statute 
by the men charged with the responsibility of setting its machinery 





in motion, of making the parts work efficiently and smoothly while 
they are yet untried and now." Norwegian Nitrogen Gos ve U.S» 268 
US. 29h, 315 (1933); United States v. Leslie sa t Coe, 350 U.S. 383, 
396 (1956). The Board's interpretation, reinforced as it is with 
plain statutory language and compelling legislative history, certainly 
should be controlling here. See, also, U.S. ve Public Utilities Com 
mission, 345 U.S. 295, 315 (1953); Unemployment | Compensation Comm is= 
sion v. Aragon, 329 U.S. 143, 153-15 (1916); United States v. 
American Trucking Assn's, 310 U.S. 53h, 5h9 (1910); American Airlines 
ve Civil Aeronautics Board, 178 Fe 2d 9035 9095 910 (Cade 7, 1949) 
We need not dwell on the effect om the public safety which would 
result from a acceptance of petitioner's views. Suffice it to say 
that the common knowledge of mankind, and we believe the judgment of 
Congress expressed in the Civil Aeronautics Act and other licamsing 


23/ A check of these volumes discloses some 527 cases dnvolving 
pilot licenses. Of these, some 230 resulted in "disci 


plinary" sus 
apc ate See, eg-, Robbins, Airman Certificate, 5 C.A.B. 1h2 
(19h1)3 ¢ Airman Certificate, 5 CAcBe 233 (191); McManama, 
Airman Ce itt cate, 5 CeAeBe 200 (19h2)3 Spencer, Airman Certificate 
S CeAeBe O07 Tighe) 5 Blevans, Airman Cestivicate 13 GeAeB. 20 (IST) ; 
OrCarrell, Airman Certificate, 13 CAB. 66 (IShh)3 Nadiak, Airman 
C cate shes 951); Croce, Airmm ¢ 
C.A.B. 245 (1943); Barnett, Airman baniXiests 13 Cas B27 Coho (19kk) ; 
Airman Certificate, 15 CeAcBe 203 (19 ToL; MeKini 

Gertitteste, 1D ab, 35 (1945); Burt, jive genttante, icate, 15 CeAB. 

355 (19k5); Correll, Airman Certificate )3 Hop 
kins, Airman Certificate rds Cerbti?icate, 13 CeAebe 390 ous). | 
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statutes (see note 22, supra, pe 26), is that a suspension is a 
much more effective remedy for insuring compliance than a monetary 
penalty enforceable only after protracted Court proceedings. By its 
very nature, air transportation requires the highest degree of care 
and observance of safety rules. Any deviation from those rules may 
have fatal consequences to a great many more persons than the pilot. 
The suspension power so plainly conferred is an important part of 
the regulatory scheme, and there is no basis for the emasculating 
construction contended for by the petitioner. 


CCNCIUSION 
The Board's order should be affirmed as within statutory authority. 


Respectfully submitted, 


- VICTOR R. HANSEN, 
Assistant Attorney General, 
JOHN H. WANNER, 
Associate General Counsel, DANIEL M. FRIEDMAN, 


Attorney, 
O. D. OZMENT, Department of Justice, 
Chief, Litigation and 
Research Division, FRANKLIN M, STONE, 
General Counsel, 
GERALD F, KRASSA, Civil Aeronautics Board. 
ULRICH V. HOFFMANN, 
Attorneys, 


Civil Aeronautics Board. 


‘Dated: February, 1957 


APPENDIX 





The relevant provisions of the Civil Aeronautics Act of 1938, 52 
Stat. 973, as amended, 9 U.S.C. 40l et seaq., ares 


DEOLARATION OF POLICY 


Sec. 2. [9 U.S.C. 02] In the exercise and performance of its 
powers and duties under this Act, the Authority [Board] shall consider 
the following, among other things, as being in the public interest, and 
in accordance with the public convenience and necessity~- 





I 
(a) The encouragement and development of an air~transportatio sys- 
tem properly adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of 
the national defense; 


(b) The regulation of air transportation in a6 manner as to recog- 
nize and preserve the inherent advantages of, assure the highest degree 
of safety in, and foster sound economic conditions in, such transporta- 
tion and to improve the relations between, and Sonaeeke transportation 
by, air carriers; 


(c) The promotion of adequate, economical, and efficient service by 
air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or char competitive 
practices; 





(d) Competition to the extent necessary to assure the sound develop- 
ment of an air-transportation systen properly adapted to the needs of 
the foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; | 

(e) The regulation of air commerce in such manner as to best promote 
its development and safety; and | 

(f) The encouragement and development of civil aeronautics. 


% % + % 
TITLE VI--CIVIL AERONAUTICS SAFETY REGULATION 
GENERAL SAFETY POWERS AND DUTIES 


Minimum Standards; Rules and Regulations 


Sec. 601. [h9 U.S.C. 551] (a) The Authority [Board] is empowered, 
and it shall be its duty to promote safety of flight in air commerce 


a 








by prescribing and revising from time to time-=- 


(1} Such minimum standards governing the design, materials, 
workmanship, construction, and performance of aircraft, aircraft 
engines, and propellers as may be required in the interest of 
safety; 


(2) Such minimm standards governing appliances as may be required 
in the interest of safety; 


(3) Reasonable rules and regulations and minimum standards gov- 
erning, in the interest of safety, (A) the inspection, servicing, 
and overhaul of aircraft, aircraft engines, propellers, and appli- 
ances; (b) the equinment and facilities for such inspection, serv- 
icing, and overhauls; and (C) in the discretion of the Authority 
[Board], the periods for, and the manner in, which such inspection 
servicing, and overhaul shall be made, including provision for ex- 
aminations and reports by properly qualified private persons whose 
examinations or reports the Authority [Board] may accept in lieu of 
those made by its officers and employees; 


(4) Reasonable rules and regulatims governing the reserve supply 
of aircraft, aircraft engines, propellers, appliances, and aircraft 
fuel and oil, required in the interest of safety, including the re- 
serve supply of aircraft fuel and oil which shall be carried in 


flight; 


(5) Reasonable rules and regulations governing, in the interest 
of safety, the maximum hours or periods of service of airmen, and 
other employees, of air carriers; 


(6) Such reasonable rules and regulations, or minimm standards, 
overning other practices, methods, and procedure, as the Authority 
{Board] may find necessary to provide adequately for safety in air 
commerce; and 


(7) Air traffic rules governing the flight of, and for the navi- 
gation, protection, and identification of, aircraft, including 
rules as to safe altitudes of flight and rules for the prevention 
of collisions between aircraft, and between aircraft and land or 
water vehicles. 


Needs of Service to Be Considered; Classifications of Standards, and 
: so Forth 


_ (b) In prescribing standards, rules, and regulations, and in issuing 
certificates under this title, the Authority shall give full considera- 
tion to the duty resting upon air carriers to perform their services 
with the highest possible degree of safety in the public interest and 


Ce 





to any differences between air transportation and other air commerce; 
and it shall make classifications of such standards, rules, and regu- 
lations, and certificates appropriate to the differences betwe@ air 
transportation and other air commerce. The Authority may authorize 
any aircraft, aircraft engine, propeller, or appliance, for which an 
aircraft certificate authorizing use thereof in air transportation has 
been issued, to be used in other air commerce without the issuance of 
a further certificate. The Authority shall exercise and perform its 
powers and duties under this Act in such mamer as will best tent to. 
reduce or eliminate the possibility of, or recurrence of, accidents in 
air transportation, but shall not dean itself required to give prefer- 
ence to either air transportation or other air commerce in the adminis- 
tration and enforcement of this title. | 





%* % % 


ATRMAN CERTIFICATES 
Power To Issue Certificate 


Sec. 602. [U9 U.S.C. 552] (a) The Authority [Administrator] is 
empowered to issue airman certificates specifying the capacity in which 
the holders thereof are authorized to serve as airmen in connection 
with aircraft. 





| 
| 
| 
| 
| 
| 
| 
| 
| 


Issuance of Certificate 


(b) Any person may file with the Authority [Administrator] an appli- 
cation for an airman certificate. If the Authority [Administrator 
finds, after investigation, that such person possesses proper qualifi- 
cations for, and is physically able to perform the duties pertaining 
to, the position for which the airman certificate is sought, it shall 
issue such certificate, containing such terms, conditions, and limita- 
tions as to duration thereof, periodic or special examinations, tests 
of physical fitness, and other matters as the Authority may determine 
to be necessary to assure safety in air commerce, Any person whose 
application for the issuance or renewal of an airman certificate is 
denied may file with the Authority [Board] a petition for reconsidera- 
tion, and the Authority [Board] shall thereupon assign such applica- 
tion for hearing at a place convenient to the applicant's place of 
residence or employment: Provided, That the Authority [Board] may, in 
its discretion, prohibit or restrict the issuance of aiman certifi- 
cates to aliens, or may make such issuance dependent on the terms of 
reciprocal agreements entered into with foreign governments. 


| 
Form and Recording of Certificate 
| 
(c) Each certificate shall be numbered and recorded by the Authority 


[administrator]; shall state the name and address of, and contain a 
description of, the persm to whan the certificate is issued; and shall 
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be entitled with the designation of the class covered thereby. Certif- 
icates issued to all pilots serving in scheduled air transportation 
shall be designated "airline transport pilot” of the proper class. 


*% © 8 F 
AMENIMENT, SUSPENSION, AND REVOCATION OF CERTIFICATES 


Sec. 609. [9 U.S.C. 559] The Authority [Administrator] may, from 
time to time, reinspect any aircraft, aircraft engine, propeller, appli- 
ance, air navigation facility, or air agency, may reexamine any airman, 
and, after investigation, and upon notice and hearing, may alter, amend, 
modify, or [the Board may] suspend, in whole or in part, any type cer- 
tificate, production certificate, airworthiness certificate, airman 
certificate, air carrier operating certificate, air navigation facility 
certificate, or air agency certificate if the interest of the public 
so requires, or [the Board] may revoke, in whole or in part, any such 
certificate for any cause which, at the time of revocation, would ~ 
justify the Authority [Administrator] in refusing to issue the holder 
of such certificate a like certificate. In cases of emergency, any 
such certificate may be suspended, in whole or in part, for a period 
not in excess of thirty days, without regard to any requirement as to 
notice and hearing. The Authority shall immediately give notice of such 
suspension to the holder of such certificate and shall enter upon a hear- 
ing which shall be disposed of as speedily as possible. During the 
pendency of the proceeding the Authority may further suspend such cer= 
tificate, in whole or in part, for an additional period not in excess 
of thirty days. 


PROHIBITIONS 


Violations of Title 


Sec. 610. [h9 U.S.C. 560] (a) It shall be wnlawful-- 


(1) For any person to operate in air commerce any civil aircraft 
for which there is not currently in effect an airworthiness certifi- 
cate, or in violation of the terms of any such certificate; 


(2) For any person to serve in any capacity as an airman in con- 
nection with any civil aircraft used in air commerce without an air- 
man certificate authorizing him to serve in such capacity, or in 
violation of the terms of any such certificate; 


(3) For any person to euploy for service in connection with any 
civil aircraft used in air commerce an airman who does not have an 
airman certificate authorizing him to serve in the capacity for which 
he is employed; 


=3h- 








(4) For any person to operate as sn sir careier without an air 
carrier operating certificate, or in violation of the terms of any 
such certificates 


(5) For any persen to eperate airoraft in air commerce in viola- 
tion of any other rule, regulation, or certificate of the Authority 
under this titles and | 


(6) For any person to operate a seaplane or other aircraft of 
United States registry upon the high seas in contravention of the 
regulations proclaimed by the President pursuant to sectio 1 of 
the Act entitled "An Act to authorise the President to proclain 
regulations for preventing collisions at sea,* 


| *¢ *%* &% © 

TITLE IX--PENALTIES 

- CIVIL PRVALTIES 
Safety and Postal Offenses | 


provision of titles V, VI, and VII of this Act, or any provision of 
subsection (a) (1) of sectio 11 of the Air Commerce Act of 1926, as 
amended, or (2) any rule or regulation issued by the Postmaster General 
under this Act, shall be subject to a civil penalty of not to exceed 
$1,000 for each such violation. Any such penalty may be canpromised 
by the Authority [Administrator for violations of titles V and VI, 
Board for violationsof title VII] or the Postmaster General, as the 
case may bee The amount of such penalty, when finally determined, or 
the amount agreed upon in compromise, may be deducted from any sums 
owing by the United States to the person charged. 








Liens 


(b) In case an aircraft is involved in such violation and the vicla- 
tion is by the owner or person in command of the sircraft, such air 
craft shall be subject to lien for the penalty: | Pro ices That this 
subsection shall not apply to a violation of a rule regulatim of 
the Postmaster General. 


* %% * 








VENUE AND PROSECUTION OF OFFENSES 
% % + + 


Procedure in Respect of Civil Penalties 


Sec. 903. [9 U.S.C. 623] (b) (1) Any civil penalty imposed 
under this Act may be collected by proceedings in personam against 
the persm subject to the penalty and, in case the penalty is a lien, 
by proceedings in rem against the aircraft, or by either method alone, 
Such proceedings shall conform as nearly as may be to civil suits in 
admiralty, except that either party may demand trial by jury of any 
issue of fact, if the value in controversy exceeds $20, and the facts 
so tried shall not be reexamined other than in accordance with the 
rules of the common law. The fact that ina libel in rem the seizure 
is made at a place not upon the high seas or navigable waters of the 
United States shall not be held in any way to limit the requirement of 
the conformity of the proceedings to civil suits in rem in admiralty. 


(2) Any aircraft subject to such lien may be summarily seized by and 
placed in the custody of such persms as the Authority may by regulatim 
prescribe, and a report of the cause shall thereupon be transmitted to 
the United States attorney for the judicial district in which the 
seizure is made, The United States attorney shall promptly institute 
proceedings for the enforcement of the lien or notify the Authority of 
his failure so to act. 


(3) The aircraft shall be released from such custody upon payment 
of the penalty or the amount agreed upon in compromise; or seizure in 
pursuance of process of any court in proceedings in rem for enforce- 
ment of the lien, or notification by the United States attorney of 
failure to institute such proceedings; or deposit of a bond in such 
amount and with such sureties as the Authority may prescribe, condi-~ 
tioned upon the payment of the penalty or the amomt agreed upon in 
compromise. 


(4) The Supreme Court of the United States, and wmder its direction 
othcr courts of the United States, may prescribe rules regulating such 
proceedings in any particular not provided by law, 


>. *% * 











REPLY BRIEF FOR PETITIONER 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United Staies Court of Appeals 


For the . 
District of Columdia Circurt 


No. 13, 558 FIED enc 2 195! 
‘ j), Slava” 
~ " ¢ecERK 


SIDNEY W. WILSON, 


Petitioner 


V. 


CIVIL AERONAUTICS BOARD, 
Respondent 


PETITION FOR THE REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


LLOYD FLETCHER 
National Press Building 
Washington, D.C. 


F. HAROLD BENNETT 
, 55th Street and Cicero Avenue 
Chicago, Illinois 


Attorneys for Petitioner 





os 














The wording of the sections of the Civil Aeronautics Act 
involvedherein . . . . . 


The statutory standard for suspension of a certificate under 
Section 609 Ss & & eos 


The legislative history of Section 609 . . . . 
The regulations and practice of the Civil Aeronautics Board 


CONCLUSION 


CITATIONS 
Cases: 


American Airlines v. North American, 
351 U.S. 79 (1956) . : ‘ ‘ 


American Air Transport v. Civil Aeronautics 
Board, 92 U.S. App. D.C, 117, 206 F. 2d 
AZS(I9Ss) swell !lhlUCU hlUC CUCU CU 


Blevans, 13 C.A.B. 20 (1943) < ~~ & 


Brubaker and Olsen, C.A.B. Dockets 
SR-2168, 2169 (1954) ‘~ r 


F, W. Woolworth Co. v. United States, 
91 F, 2d 973 (C.C.A., 2d) (1937) 
Lee v. Civil Aeronautics Board 
96 U.S. App. D.C. 299, 225 F. 2d 950 (1955) 


Lloyd Sabaudo Societa v, Elting, 
287 U.S, 329 (1932) : £2 es es 


Manhattan General Equipment Co, v. Commissioner, 
297 U.S, 129 (1936) : me eS 


Midwest Farmers v. United States, 
64 F. Supp. 91(D. Minn., 1945) ‘ 


Nichols & Co, v, Secretary of Agriculture, 
131 F. 2d 651(C.C.A., 1st) (1942) : 


Rock Island Motor Transit Co, v, United States, 
90 F. Supp. SIG(E.D., MI.) . . « 


Steuart & Bro. v. Bowles, 
322 U.S, 398 (1944) ° 


United States v. Seatrain Lines, 
329 U.S, 424 (1946) 


Statutes: 


Civil Aeronautics Act of 1938, 52 Stat. 973, 
as amended, 49 U.S,C.A. 401 et seq. 
Sec, 401 “ é . ° ° 
Sec. 609 
Sec, 901 


United States Code 
Title 1, Sec, 204{a), 61 Stat, 633 a 
Title 49, Sec, 312 (Interstate Commerce Act, 
Part II, Sec, 212) 49 Stat. 555 gee 

















Regulations: 


14 CFR 21,42 


‘Miscellaneous: 
Hearings before a Subcommittee of the Committee 
on Interstate Commerce, U.S, Senate, 75th Cong., 
3d Sess,, on S, 3659 ‘ ‘ ° a 


Reorganizations Plans II and IV, 54 Stat. 1231, 1234 


Various Congressional Bills: 
75th Cong, 3d Sess. 
S. 2 : * « 
S. 3659 ° 
Substitute for S, 3659 











UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,553 


SIDNEY W. WILSON, 


Petitioner 


Vv. 


CIVIL AERONAUTICS BOARD, 


Respondent 


PETITION FOR THE REVIEW OF ORDERS OF! THE 


CIVIL AERONAUTICS BOARD 


REPLY BRIEF FOR PETITIONER | 


I. The wording of the sections of the Civil Aeronautics 


ct involved herein. 





At the outset petitioner believes that, whether or not it is of im- 


portance to the decision of this case, some explanatory comment should 


be made to the Court regarding the differences in wording of the statutes 


involved as quoted in the briefs of the parties. 


Petitioner's quotations of Sections 609 and 901 appear at pages 4, 
11, and 17 of his main brief. Respondent's quotations thereof appear 
in the Appendix to its brief at pages 34 and 35. Differences in these 


quotations will be noted. 
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Counsel for petitioner in reproducing Sections 609 and 901 followed 
literally and precisely the language thereof as it appears today in Title 
49 of the United States Code Annotated.1 Counsel for respondent quote 
these sections as they appeared in the original Act but substitute in 
brackets what appears to us to be their interpretation of the effect on 
these statutes of the Reorganization, Plans of 1940. There appears 
some divergence of opinion between the compilers of United States Code 
and counsel for respondent regarding the effect of the Reorganization 
Plans. However, we make no effort to reconcile this difference as it 
seems of no importance in a suspension proceeding such as the present 
case. There is unanimity that the respondent continues its control over 
such cases, and as stated by this Court in Lee v. Civil Aeronautics 
Board, 96 U S. App. D.C. 299, 300; 225 F. 2d 950, 951 (1955): 

"Nothing in the Reorganization Plans diluted 
the control of the Board, formerly the Authority, 
over suspension proceedings, or changed the 
function of the Administrator in such proceedings." 

Furthermore, assuming the correctness of respondent's interpre- 
tation of the changes effected by the Reorganization Plans, it is not under- 
stood that any contention is made that such changes in any way enlarged 
the powers conferred by Congress in Sections 609 or 901. To the con- 
trary, respondent stated in its brief to this Court in Lee v. Civil Aero- 
nautics Board, supra, at p. 13: 

"We again advert to the fact that the Reorganiza- 
tion Plans only transferred functions; there was no 


power conferred by the enabling statute to do more" 
Underscoring Supplie 


II. The statutory standard for suspension of a certificate 
under Section 609. 


7 At page 12 of its brief, respondent argues that there is nothing 
in the "broad language" of Section 609 "which restricts the Board's 


ie. This language in turn is identical to that contained in 49 United States Code and therefore 
constitutes prima facie evidence of the law. 1 U.S.C.A. 204 (a), 61 Stat. 633. 
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Suspension power to cases where the suspension is to enable the pilot 

to requalify to fly." (Underscoring supplied) Petitioner agrees, and 
has never so contended. The Board clearly has power to suspend the 
certificate of an unqualified pilot not simply for the paternalistic pur- 
pose of enabling him to requalify to fly but because the "public interest" 
in safety requires that an unqualified pilot be kept out of the cockpit as 
pilot-in-command. As a further illustration, the Board may suspend the 





airworthiness certificate of a defective airplane not because of any pur- 
pose (say) to enable the manufacturer's engineers to keep busy but be- 
cause the public interest requires the grounding of/dangerous aircraft. 


However, to use the suspension power as a means of punishment 





of wrongdoing, or for disciplinary purposes, is something else again. 

In support of its proposition above quoted, respondent cites the case 

of American Airlines v. North America, 351 U.S. 19, "treating with the 
phrase ‘in the interest of the public’ under a different section of the 


Civil Aeronautics Act." Resp. Brief, p. 12, ftn. " . Petitioner believes 








it is noteworthy that in "treating with the phrase, " the Supreme Court 
said at page 85: | 








"The section is not concerned with punishment 
of wrongdoing or protection of injured competitors, 
but rather with protection of the public interest." 
(Underscoring Supplied) 
In arguing that the public safety is the "touchstone" of the suspension 
power, respondent asserts that "suspensions imposed for violations do 
have a deterrent effect on future violations, and tend both to prevent 


accidents and their recurrence.'"' Resp. Brief, pp. 11-12. 


It is no doubt true that a suspension imposed for violations has a 


"deterrent effect on fiture violations."' Equally, if not more so, the 
imposition on a violator of the civil penalties provided in Section 901 
has such "deterrent effect." 
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However, respondent's continuing statement that such punitive sus- 
pensions would "tend both to prevent accidents and their recurrence" is 
highly questionable. Clearly, when a qualified pilot is "grounded" by a 
punitive suspension, his competency to fly aircraft decreases proportionately 
to the length of the suspension. At the very least, the non-flying pilot 
becomes "stale" in his proficiency; at most, his enforced inactivity may 
render him dangerous when he returns to the controls of modern air- 
craft? Few skills require such constant study and attention as those 


required of the airline pilot, being such an integral part of a rapidly 
changing science. 


Respondent's theory of its power to punish by suspension "in the 
interest of the public” thus leads inexorably to a result in conflict with 
the public's legitimate interest in air safety. The punitive suspension 
can only cause the qualified pilot to become--at least temporarily--less 
qualified. It is hardly conceivable that Congress intended such a result 
to flow from the statutory language "if the interest of the public so 
requires."’ Rather, as argued in petitioner's main brief at pages 11-16, 
Congress intended that what it then called the "Authority" should have the 
power to "reinspect" aircraft and their components, "reexamine" airmen 
and "after investigation" and "hearing" to alter, amend, modify, suspend, 
or revoke certificates "if the interest of the public so requires" as a 
matter of "safety," a part of the very title of the Subchapter in which 
Section 609 appears.° 


In view of the importance of punishing a violator as a deterrent 
against future violations, it may be admitted, arguendo, that if a suspension 
were the only available means of punishment, the public interest might 
require accepting the risk of disqualifying a qualified pilot who had 

Respondent itself recognizes this fact in its perhaps inadequate requirements as to “recent 
experience” before permitting the flying of passengers. 14 C.F.R, 21.42. 


$ Under the well-recognized maxims, noscitur a sociis and ejusdem generis, the general words 


of a statute ("the interest of the public”) must be known by the company they keep. Petitioner submits 

that all the specific words of Section 609 obviously deal with the remedial powers of respondent to assure 

in the interests of safety that aircraft, aviation facilities, airmen, etc, are fit to perform their functions 
_ competently. See Pet. Brief, pp. 11 and 14, 





5 
violated the regulations by ordering a punitive suspension for its de- 
terrent effect on him and others. However, the penalty provisions of 
Section 901, et seq., clearly render it unnecessary to accept such 





risk. Congress therein specifically provided the necessary deterrent 
powers for the punishment of violations and clearly intended the 
remedial language of Section 609 to be used for satisfying the public 
interest that only qualified pilots shall handle the controls of aircraft. 
As shown in our main brief at pages 19-22, Congress had ample prece- 


dent in other regulatory statutes, if it desired to delegate both remedial 


and punitive powers in Section 609. 


Respondent argues at page 13 of its brief that "Congress can 
authorize the imposition of penalties by administrative agencies and 
has done so here," citing Lloyd Sabaudo Societa v.| Elting, 287 U.S. 329. 
Let it be clearly understood that petitioner does not dispute the power 





of Congress to authorize the imposition of penalties by administrative 
agencies. But let it be just as clearly understood that petitioner 
vigorously disputes that Congress "has done so here" if by "here" is 
meant Section 609. In the Lloyd Sabaudo Societa case relied on by 
respondent, the statute said that a violator "shall pay to the collector 
of customs. . . the sum of $1000. . . for each and every violation 
of the provisions of this section."" This is the language of Section 901, 
not Section 609, and clearly demonstrates petitioner's point. These 
observations apply with equal force to the suspension cases cited by 
respondent on pages 16 and 17 of its brief in all of which the statute 
under consideration authorized suspension in the familiar language 

of punishment. For example, "If the Secretary of Agriculture has 
reason to believe that any person is violating any of the provisions of 
the Act. . or regulations," he may institute suspension proceedings. 
Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651, 659 (C.C.A., 
1st) Resp. Brief, p. 17. | 
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On page 20 of their brief, counsel for respondent accuse petitioner 
of contending "that suspension cannot be imposed for violation where 
there are civil or criminal penalties applicable to the offense." In the 
words of Steuart & Bro. v. Bowles, 322 U.S. 399, 404, thisisa 
“distortion of the issue."' Petitioner has never contended that Congress 
has no power to provide for both punitive suspensions and civil or 
criminal penalties. Petitioner does contend, for the reasons already 
assigned, that Congress did not delegate the former power in Section 609. 


Counsel for respondent candidly admit that the cases cited in 
favor of their proposition involved statutes which in specific terms 
“authorized suspension for violation." Resp. Brief, p. 20. For example, 
see their cited case of Midwest Farmers v. United States, 64 F. Supp.91, 
94, interpreting a statute which stated that, after hearing, when "the 
Secretary finds any registrant. . . has violated. . . any provisions of 
this chapter, he may issue an order suspending such registrant." The 
other cases cited by respondent all deal with similar type wording, as 
do all comparable licensing and suspension statutes cited in footnote 
22, page 28, of Respondent's Brief. See, for example, the Interstate 
Commerce Act, Part I, Sec. 212, 49 Stat. 555, as amended, 49 
U.S.C.A. 312, providing for suspending, changing or revoking I.C.C. 
certificates, permits, and licenses "for willful failure to comply with 
any provision of this chapter, or with any lawful order, rule, or regu- 


lation of the Commission. . ." * 


Respondent cites American Air Transport v. Civil Aeronautics 
Board, 92 U.S. App. D.C. 117, 206 F. 2d 423 (1953) as authority 
for the proposition that this Court has "rejected contentions that 
the Board lacks power to suspend or revoke economic operating 
authority for violations because of the specific statutory provisions 


4 


That the Interstate Commerce Commission can suspend, change or revoke certificates only 
within the specific and expressed words of the cited provision, see United States v. Seatrain Lines, 
329 U.S. 424, 430 (1946); Rock Island Motor Transit Co. v. United States, 90 F. Supp. 516, 521 
(E.D., U1.) 
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providing both civil remedies and criminal penalties for violations." 
Resp. Brief, p. 19. From reading this Court's opinion in that case, 
petitioner's counsel have been unable to determine that such contention 
was made, the Court's decision being that a cease and desist order 

of respondent from which no appeal was taken became _res judicata. 


While the case thus seems to have no bearing on the present issue, 
counsel note that the section of the Act there involved (Section 401, 
49 U.S.C. A. 481), entirely unlike Section 609, contains the language 
of punishment, i.e., "The Board. . . may revoke any such certificate, 





in whole or in part, for intentional failure to comply . -" 49 U.S.C.A. 
481(h). Respondent has failed utterly to explain why Congress did not 
use the Same, or even Similar, language in Section 609. If Congress 
truly intended that Section 609 should be used to punish a failure to 
comply with the Act or regulations, in view of the man y precedents 


available, an easier job of draftsmanship can scarcely be imagined. 





Instead Congress used purely remedial language, and respondent 
should recognize it as such. 


| 
| 


Ill. The legislative history of Section 609. 


It is believed fair to state that, despite extensive research, neither 
counsel for petitionernor respondent have been able to find anything 
in the comprehensive legislative history of the Civil Aeronautics 
Act which treats specifically the question herein. However, counsel 
for respondent in an admirable research effort have produced several 
generalized statements which they believe support their position that 
Congress intended to confer punishment powers in Section 609. They 
refer to Senator McCarran's S. 3659 which contained punishment language 
in its provisions dealing with suspension and revocation and which was 





superseded by Senator Truman's substitute for S. 3659. The Truman 
substitute contained the suspension standard "if the interest of the 
public so requires, '"' instead of the punishment language contained in 
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S. 3659. See Resp. Brief, pp. 23-24. Counsel then quote at length 
from Senator Truman's analysis of his substitute bill and contend that 
“special weight"’ should be given to his statements, relying particularly 
on the following: 

"There is no power conferred by S. 3659, I 
believe, which is not also conferred by the substitute. 
Everything that can be done under S. 3659 to improve 
safety and to regulate operations to that end, can also 
be done under the substitute. . ."" (Resp. Brief, p. 25) 

It is believed that counsel for respondent would agree that Senator 
McCarran's statements are also entitled to "special weight" because of 
his “long association with aviation matters." Resp. Brief, p. 26, 
ftn. 21. In the same Hearings before the Subcommittee cited by res- 
pondent at page 24 of its brief, Senator McCarran testified at page 11 
thereof, as follows: 

"Again we come to the question: Should the agency 
enforcing the regulation provided by Congress, and the 
orders and rules promulgated by the agency for that 
purpose, assess the penalties for violation thereof, or 


should the party accused of such violation be afforded 
the protection of the courts? (Underscoring Supplied) 


* * * cd * 


"I say my answer to that is: No legislation should 
be enacted that would deprive anyone of his day in court, 
or deprive anyone of his easy avenue into court." 


Later at page 160 of the same Hearings, in discussing the Truman 
‘substitute, Senator McCarran stated: 
"While in a broad way it may be possible to say that 
there is no power conferred by S. 3659 for improvement 
of safety and regulation of operations which is not also 


conferred by the substitute, comparison of the two leaves 
considerable doubt. . ." 


Thereupon, the Senator cited one example relating to differences 


in the inspection and maintenance of equipment provisions and doubts 
the wisdom of discarding specific provisions in S. 3659 in favor of a 





9 
"nebulous grant of power." He concluded by observing: 


"Absence of a specific direction in the law may 
well result in denial by the courts of the |existence of 
the power. | 


2 2 * % 


‘In respect of the licensing of airmen, it is believed 
that the provisions of S. 3659 follow the practice in 
effect, at least until recently. There is no objection to a 
reasonable modification of these provisions, but the pro- 
visions of the substitute again leave too much uncertainty 


in their application. '"' (Underscoring Supplied) 





Thus, while neither Senator McCarran nor Senator Truman ad- 


dressed themselves specifically to the problem at hand, it is apparent 
that Senator McCarran entertained serious misgivings concerning the 
elimination of specific provisions from S. 3659° in favor of "nebulous" 


grants of power. Petitioner submits that the elimination by Congress 





of the earlier language delegating power to suspend for violation should, 
in Senator McCarran's words, "result in denial by the courts of the 


existence of the power." 


IV. The regulations and practice of the Civil Aeronautics Board. 


At pages 28 and 29 of its brief, respondent contends that its regu- 
lations and "consistent practice" are entitled to "great weight" in any 





case involving statutory construction. As a generalization, this may 

be true. However, it is equally true that a regulation or administrative 
practice which does not carry into effect the will of Congress as ex- 
pressed in the statute and which operates "'to create a rule out of harmony 
with the statute, is a mere nullity."" Manhattan General Equipment Co. 

v. Commissioner, 297 U.S. 129, 134, rehearing denied 297 U.S. 728 
(1936). | 


5 As respondent states (Resp. Brief, p. 23) S. 3659 substantially contained the language of 
S. 2 (1938) specifically providing for suspension in cases of violation of the Act or regulations. This 
was the familiar language of all other regulatory statutes. See those cited in Resp, Brief, p. 28, 


fin. 22. | 
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In F. W. Woolworth Co. v. United States, 91 F. 2d 973, 976 
(C.C.A., 2d) (1937), Judge Learned Hand stated: 

"At most, administrative practice is a weight in 
the scale, to be considered, but not to be inevitably 
followed. . . here, it seems to us that they (the 
rulings) are not enough to turn the scale." 

In the posture of this case, it is submitted that the "administrative 
practice" and regulations are so ambiguous that an assertion of power 
to punish by "'deterrent sanction" has not in fact risen to the status of 
agency policy recognizable by the courts. So far as we have been able 
to ascertain, respondent in the recent Brubaker and Olsen cases held 
for the first time that this type of suspension is "punitive.'' See quote 
therefrom in Resp. Brief, pp. 14-15, ftn. 10. Here, in its Supple- 
mental Opinion and Order on Reconsideration, respondent stated: 

"In granting the Administrator's request for oral 
argument on the sanction issue, we gave recognition 
to the importance of the issues raised by the Ad- 
ministrator's petition. Upon reconsideration, we 
find that we are persuaded by the Administrator's 
view of the importance of imposing a suspension as 
a deterrent sanction. . ." J.A. 36 

This approach hardly indicates confidence by respondent in any 
well-defined and established administrative practice. Also, the 
earlier Board suspensions do not appear to place the ordered sus- 
pensions if any terms other than the "public interest." See, for example, 
Blevans, 13 C.A.B. 20. 


Respondent's regulations are equally inconclusive. The regulations 
quoted in Respondent's Brief at page 10, footnote 6, merely affirm 
the jurisdiction of the Courts, Administrator, and respondent to 
impose “any authorized sanction, including revocation of the certi- 


ficate, for a violation of the Act or of the regulations." A suspension 
is nowhere mentioned, and it is submitted that an objective reading 
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of the quoted words leads inescapably to the conclusion that the "autho- 
rized sanction" referred to must be that contained in Section 901. 


Such administrative history as this is hardly sufficient, in 
Judge Hand's words quoted above, ‘'to turn the scale" in favor of 


respondent's self-serving construction of its powers under Section 609. 


CONCLUSION 


For the reasons set forth in this and petitioner's main brief, 
respondent's Supplemental Order of July 31, 1956 and its Order denying 
Petition for Reconsideration dated August 9, 1956 should be set aside. 





Respectfully submitted, 


LLOYD FLETCHER. 
National Press Building 
Washington, D.C. 


F. HAROLD BENNETT 
55th Street and Cicero Avenue 
Chicago, Illinois 





Attorneys for Petitioner 
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SUPPLEMENTAL MEMORANDUM ON BEHALF OF THE 
~————G6TVIL AERCUNAUTICS BOARD 

&t% the argument herein om April 1, 1957, the Court requested 
counsel for the Board to submit, on or before April 11, 1957, a supple- 
mental memorandum analyzing prior Board decisions relied upon in support 
of the Board's order here involved (see Respondat's brief, note 23, 

Pe 29). 

Under the Board's practice, safety hearing examiners enter "initial 
decisions" in airman suspension and revocation cases Mbich became nfinal® ee 
unless appealed to the Board (see 1) CFR 302) » and only those cases 
actually appealed and ruled upom by the Board are set forth in the offi-~ 
cial C.A.Be reports (Volumes 1, 5, and 13). Board records disclose 
that, from the effective date of the Civil Aeronautics Act in 1938 
through June 30, 1956, some h169 suspensions were imposed upon airman 
certificates, of which the majority were not appealed and hence not 
reported, Of this mmber, the Assistant Chief Examiner in charge of 

1/7 During the same period, a total of 2757 revocations were im- 
posed. thane figures for the most part are disclosed in the various 
Annual Reports to Congresse The 1956 report discloses that there pres~ 
ently are in operation in the United States between two and three thou- 
sand transport-type aircraft, and over sixty thousand civil aircraft 
of all types. As of Jamary 1, 1956, there were in force, according 
to the C.Asde, some 652,638 pilot licenses. Of these, 13,700 were air- 


line transport licenses; 211,116 were comercial licenses; 18,359 were 
(Footnote continued on p. 2) 
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safety enforcement proceedings estimates that over 90% have been what 


are termed in the context of this case as "disciplinary suspensions." 


In other words, violations were found and suspensi sed because 


of the violations without there being any determination that the ain. 
———— | 
man involved lacked technica icatims, or any requirement 
imposed for reexamination of the airman before ihe resumed activ~ 


es after the ¢ the suspension period,| In short, over 


4000 suspensions have been imposed as "deterrent sanctions" since the 








passage of the Civil Aeronautics Acte 
The pattern of the administrative practice is disclosed by the 

reported decisions in cases which were appealed to the Board. Proceed~ 

ings usually are instituted only after an alleged infraction of the 





Civil Air Regulations. The complaints filed by the Acninistrator of 
Civil Aeronautics, whose duty it is to institute = prosecute proceed— 
ings before the Board under Section 609, normally set forth the viola~ 
tions alleged to have been committed. If oly a suspension is desired, 





the complaint requests that actione See, e.g, Lee, Administrator of 
Civil Aeronautics v. Civil Aeronautics Board, 96 U.S. Appe D.C. 2995 
225 Fe 2d 950 (1955). If revocation is desired, the Administrator 


normally alleges that the violations involved are of| such character 





as to demonstrate a lack of judgment, qualification,| temperament, or 


| 
private licenses, and 649) were student licenses. The others were 
for helicopter, glider, etc. 

The function of assessing and compranising ci pe@alties pur- 
suant to Section 901 for violation of the Civil Air Regulations was 
transferred to the Administrator of Civil Aeronautics by Reorganiza~ 
tion Plans III and IV of 19,0, and the Board's records accordingly 
do not disclose the level of activity in that field since 190. ‘The 
Anmial Reports to the Congress of the "Civil Aeronautics Authority" 
for the years 1939 and 19,0 show that, during the wears in which the 
civil penalty function was discharged by the "Authority" [Board], some 
260 such penalties were "compranised" and paid without contest, and 
76 others were referred to the Justice Department for handling wmder 
Section 903. During the same two-year period, there were 226 suspen- 
sions of airman certificates, and 12h revocationse | 
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ability to fly, and suspension or revocation custemarily is requested. 
The Board then finds whether the violations have been committed as 
alleged. If so, it then determines the sanction. (mn occasion, no 


sanction is imposed. See, ege, cases cited at ppe 17 and 16 of 
petitioner's brief. Revocation is imposed upon the finding that the 
conduct is such as to justify the Adninistrator in refusing to issue 
the holder a like saeieeear Suspension is tupoded on findings 
that the interest of the public requires such action, See, Cefe, 


Kuhn, Airman Certificate, 13 C.A.Be 139, lbh (1949), affirmed, Kuhn ve 





Civil Aeronautics Board, 87 U.S. Appe D.Ce 130, 183 F. 2a 839 (1950), 
and the mumerous cases cited in the Appendix hereto. 
! In some instances, the Board has revoked one rating such as an 
instructor's rating, and at the same time has suspaniied the pilot's 
comercial certificate, all for the same conduct. See, ee, Croce, 


Airman Certificate, 13 C.A.Be 2h5 (1943); Mumper, Airman Certificate, 


13 C.A.Be 267 (1943); Tuxhorn, Airman Certificate, 13 C.A.Be 439 (1946). 
The Board also on occasion suspends licenses until the pilot denon 





strates familiarity with applicable regulations. eGo » ingalis, Air- 
man Certificate, 1 C.A.A. 512 (1939); Keith, Airman Gertificate, 
1 C.A.Ae 71 (1939)¢ It sometimes imposes a suspension for a stated 
period, and requires that the pilot thereafter demonstrate proficiency 
before a resumption of flying after the suspension period has rm, 
E.ge, Brown, Airman Certificate, 1 C.AAe 666 (19)0)| (involved in 
Brown Ve Civil Aeronautics Authority, 112 F, 2d 737,119 Fe 2a 172 
TW See 6.g., Agel, Airman Certificate, 5 C.A.B, 10, 13. (19h0); 
Kidd, Airman Cértifica C.AsBe 355 91); walliss Airman 
Certificate, 5 C @, 5 CeAeBe Ofy 93 (191); Basham, Airman Certificate, 13 
GcR.Be 235 27 (1943)3 Sisto, Airman Ce icate, GC eAeBe 9 131 
(1948), affirmed, Sisto v. Civil Aeronautics Board, 86 U.S. Appe D.C. 
31, 179 Fe 22.47 GSES). 2 SCtCt—C“‘S;C 73 73OCTCO#é«*~*S:S:C~«S 

As pointed out by the Board in Bennett, Airman Certificate, 13 
C.AeBo 536 (1952), a pilot, to hold Cense, ve not only 
technical flying ability, but he also must "be disposed to respect 


and observe the Civil Air Regulations which have been prescribed to 
| promote and protect air safety." | 
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(Cole 9, 191); Andrew, Airman Certificate, 13 C.A.By 502 (1950); 
Loewm, Airman Certificate, 13 C.A.Be 566 (1953). | 
The Board's consistent iow that it is authorized to suspend for 
violations as a deterrent sanction is demonstrated not only by the 
mmerous instances in which such suspensions have been imposed, but by 
specific statements set forth in its reports as welll. Thus, the Board 
has found that suspension is necessary and in the public interest "to 


impress the respondemt . . « with the necessity of discharging his re- 


sponsibilities more faithfully" (Dutton, Airman Certificate, 1 C.A.A. 
565, 567 (19h0)); "to convince him of the necessity for strict compliance 


in the future" (Boone, Airman Certificate, 1 C.A Ae 671, 676 (1940); "to 





impress respondent and others of the necessity of complying with the Civil 
Air Regulations and safe flying practices" (Brow, Adrman Certificate, 

13 C.A.Be 187, 188 (1949); and "to impress respondent with the necessity 
of complying with the Civil Air Regulations and to discourage others from 





engaging in any unsafe flying practices" (DiLonardo, Airman Certificate, 
13 C.A.Be 18h, 185 (1919). See, also, Susott, Airmen Certificate, 

5 C.AeBe 119, 125, 126 (191), involving an airline transport pilot. 
There the Board expressly found the pilot not to be unfit. After re- 
ferring to the "public interest" standards of the het in the light of 
its safety duties, the Board held that the public interest in safety 
"denands just and honest enforcement of the safety eave ions" of the 
Act, and accordingly that a suspension should be ‘erceed in the 


public interest. Such suspensions heretofore have been 


3/ Gf. the findings in the instant case that the public interest 
requires an "effective enforcenent program" (J.Ae 36), and the basis 
of the suspension here, a "deterrent sanction" (J.Ac 36) imposed "to 
prevent or deter further violations by the offending pilot or other 
pilots, even though the record contains no allegation or finding that 
the pilot is or may be unqualified" (J.A. 26). 

The Board has imposed suspensions in several cases in which it 
has expressly found the pilot not to be unqualified, In additim to 
Cae eupre? see Gsge, Smith, Airman oes 13 C.A.Be 117, 121 


Airman Certifica 08 (19:6); Larsen, 
ew fone iets, Aes Soe 375, 377. (155) 5 Urban, Airman Certificate, 


(Footnote continued on pe 5 
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termed variously by the Board as a "penalty" (e.g., Tobola, et al. Airman 
Certificates, 5 C.A.Be 136, hh3 (1913); Brooks, Airman Certificate, 13 
C.AsBe 100, 101 (1915); Hawks, Airman Certificate, 13 C.A.Be 70 (1947); 
Kelsey, Airman Certificate, 13 C.A.Be 462 (19K7); as "discipline" (Raines, 
Airman Certificate, 13 CeAeB. 68 (1947)); and as nrenedial «" (Burke, 
Knight, Airman Certificates, 13 C.A.Be 198, 201 (1950))$ Arvidson, Air~ 
man Certificate, 13 C.A.Be 547 (1952); Liguin, Airman Certificate, 13 
C.A.Be 55h, 555 (1952). : 

Attached hereto as an appendix is a detailed listing of reported 
decisions contained in Volume 5 and 13 of the Board's reports Pe as 


in our view represent reported suspensions indistinguishable in principle 


from the one before the Court. They involve no finding of lack of quali- 


fication, nor do they require further examination before flying is re=- 
sumed. Such suspensions are listed in terms of the type of license 
involved, the general conduct which was violative of one or more of the 
Civil Air Regulations, and the length of the aoupetie tas In the great 
majority of cases, the Board without extended discussion, simply found 
the violation and imposed the suspension custamarily ! imposed for the 
particular violation involved. | 
T3 C.A.Be 53, 57 (19L3)3 Stacey, Airman Certificate, 1B CeAeBe 06, 07 
(1946); Wojnarowski, Airman Certificate, L3 CeAebe 507, 508 (1950); cf. 
Sasnett, Airman Certiticate, 13 CeAeBe 506, 507 (1950), wherein the ~ 


oard found "that respondent's aviation knowledge and flight experience 
are not factors which should be considered in mitigation." 





4/ The nomenclature involved has not heretofore been considered 
significant by the Board in the context of the question of statutory 
authority here involved. As the Board stated in Brupeker and Olsen (see 
po 1, of our brief), it frequently imposes suspensions prevent and 
deter further violations by the offending pilot and others in circum 
stances in which it is neither alleged nor found that the pilot is un 
qualified to continue flying." The Board there stated such suspensims 
to be "remedial in the sense that they are designed to promote safety" 
and because they are not imposed for "purely punitive reasms," but to 
be a "penalty" for Fifth Amendment purposes. | 

As previously pointed out, over 1000 such suspensions have been 
imposed. | 





4 ‘ 

5/ Since the cases are sufficiently representative, the cases in 
Volume 1 are not set forth in the appendix. The Court at the time of 
argument indicated that it was interested only in a representative 
sampling consisting of an analysis of at least 100 cases. The appendix 
contains 22) casese | 
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! We have no way of estimating the monetary impact of such suspen- 
sions. It may be assumed that it was slight or non-existent in the 
cases of the student and private pilot certificates listede as to the 
commercial and airline pilot ratings, we venture the belief that there 
was no greater variation between the actual monetary akseet and the 
maximm amount which could have been collected as a civil penalty under 
Section 901 than exists between many other license suspensions and the 
conparable monetary penalties provided by the statutes|involved. See 
the examples listed in our brief, ppe 16, 17, 28." 


Respectfully sutmitted, 


S( | 
Attomey | 
Department of Justice 


, | 
F e Stone | 
General Comsel 
Civil Aeronautics Board 








Dated: April 1D, 1957 
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pilot during the period of suspension of his ATR, this diminishing the 
monetary impact otherwise occasioned. See Cege, ee Airman Certif~ 
dicate, 5 C.A.Be 119, 126 (19h1)0 











APPENDIX 


AIRLINE TRANSPORT PILOT CERTIFICATE - 5 DAY SUSPENSIONS 
Smith, Airman Certificate, 13 C.A.B. 117 (19:7) 


Flying too close to another aircraft, failure give way, 
collision due to negligence. 


Nadiak, Airman Certificate, 13 C.A.3. 207 (1951) 
Careless operation. 





AIRLINE TRANSPORT PILOT CERTIFICATE - 10 DAY SUSP=i SSTONS 
Rae, Airman Certificate, 13 C.A.B. 328 (19h)) 


Landing at unauthorized field. 


Dickerson, Airman Certificate, 13 C.1.B. 456 (1946) 
Landing on sod area rport. 


AIRLING TRANSPORT PILOT CERTIFICATE — 1 DAY SUSPENSIONS 


Keim, Airman Certificate, 13 C.a.B. LhS (1916) | 


Failure to test flight controls prior to ea ual 





Osborn, Airman Certificate, 13 C.A.B. 428 (196) | 
Failure to test elevators prior to take-off. | 


AIRLINE TRANSPORT PILOT CERTIFICATE ~ 15 DAY SUSPENSIONS 


Susott, Airman Certificate, 5 C.4.B, 119 (1941) 
Careless and improper landing, 


Raines, Airman Certificate, 13 C.A.B. 68 (1947) 
Faiiure to take precaution to avoid collision, es 
operation. 





| 
AIRLINE TRANSPORT PILOE CERTIFICATE ~ 30 DAY SUSPENSIONS 
| 


Cann, Airman Certificate, 5 C.A.B. 233 (191) 
Unreasonable in view of weather conditions 


Cameron, Airman Certificate, 13 C.A.B. 258 (193) | 
Making downwind landing approach in face of oncoming traffic, 
acrobatic and low flying, landing at right angles to traffic. 
Suspended except for experimental flying under control of 
War Department, | 





AIRLINE TRANSPORT PILOT CERTIFICATE - 32 DAY SUSPENSION 


Granere, Airman Certificate, 13 C.A.B. 98 (19h9) | 
——“ferobatic flight. | 

















AIRLINE TRANSPORT PILOT CERTIFICATE ~ 0 DAY SUSPENSION 


Kuhn, Airman Certificate, 13 C.A.B. 139 (199) | 
Failed to give right of way, flying too close to other 


aircraft, careless operation. 


AIRLINE TRANSPORT PILOT CERTIFICATE ~ 3 MONTHS! SUSPENSION 


Burke, Knight, Airman Certificate, 13 C.A.B. 198 (1950) 


Overation without airworthiness certificate, 





~b- 











COMMERCIAL PILOT CERTIFICATE ~ 5 DAY SUSPENSION 


Stroop, Airman Certificate, 13 C.A.B. 523 (1951) 
Low flying, flying too close to another aircraft 


COMMERCIAL PILOT CERTIFICATE ~ 15 DAY SUSPENSIONS 


Toomey, Airman Certificate, 13 C.A.B, 49h (19:9) 
Inadequate safety equipment, faulty compass, 


Baitty, Airman Certificate, 13 C.A.B. 501 (1950) 
‘Low flyinges | 


McAllister, Airman Certificate, 13 C.AeBe Shh (1952) 
Improper take-off, | 


COMMERCIAL PILOT CERTIFICATE ~ 20 DAY SUSFENSION 
Ryan, Airman Certificate, 13 C.A.B. 05 (196) 
Low flying careless flying. 


COMMERCIAL PILOT CERTIFICATE ~ 30 DAY SUSPENSIONS 





Spencer, Airman Certificate, 5 C.A.B. 277 (192) 


Low flying over open country, flying unsafe aircraft, Flight 
instructor ratings 


ight, Airman Certificate, 5 C.A.B. 292 (192) | 
ication of improper entries in a student's pilot log— 
book, Flight instructor rating. | 


Dalby, Airman Certificate, 13 CeA.Be 37 (1943) 
Diving plane to within 50 feet of the ground while giving 


instruction. 





Brooks, Airman Certificate, 13 C.A.B. 100 (1945) | 
Assault upon informer of violations of regulations. 


Emick, Airman Certificate, 13 C.A.B. 33h (195) 


—tow flyizgs ~SCSCSS 


Janes, Airman Certificate, 13 C.A.B. 390 (1945) 
Altowing one not having an effective pilot certificate 
to fly. Flight instructor rating. | 





Hopkins, Airman Certificate, 13 C.A.B, 390 (195) | 
whic d not had a periodic inspection 
| | 
Funk, Airman Certificate, 13 C.A.B, 39h (i9h5) | 
Permitting students to operate aircraft and carry passengers. 
Flight instructor rating. | 


| 
Van Devanter, Airman Certificate, 13 C.A.B. 13 (196) 
While giving instruction allowing student to fail to give 


way, thus causing collision. 
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Miller, Airman Certificate, 13 C.A.B. 423 (19h6) _ 
Unauthorized night landing. | 


White, Airman Certificate, 13 C.A.B. 427 (1946) 
Taxiing at excess speed, thus causing collision| 


Arnold, Airman Certificate, 13 C.A.B. hhh (19h6) 
Alteration of pilot certificate. 


Piller, Airman Certificate, 13 C.A.B. 505 (1950) 
Low flying while carrying passenger. 


Baltzer, Airman Certificate, 13 C.A.B. 510 (1950) | 
Failure to submit aircraft to annual inspection, 


Weigel, Airman Certificate, 13 C.A.B. 551 (1952) © 
Flying without position lights, other improper flying. 

Wiggins, Airman Certificate, 13 C.A.B. 50 (1952) | 
Flying without filing ght plan, | 





COMMERCIAL PILOT CERTIFICATE ~ 5 DAY SUSPENSION 


Climer, Airman Certificate, 13 C.A.B. 467 (197) 
Improper operation of aircraft in existing weather, 


COMMERCIAL PILOT CERTIFICATE ~ 60 DAY SUSFENSIONS | 





Robbins, Airman Certificate, 5 C.A.B. 12 (191) | 3 
Low flying and flying too close to another aircraft, 


Porterfield, Airman Certificate, 13 C.A.B. 342 (19h5) 
Low flying, take-off with risk of collision, attempted take-off 
from undesignated landing area, reckless take-off, 


Morse, Airman Certificate, 13 C.A.B. 365 (1945) 
Low flying, carrying passenger and acrobatic flight, other 
reckless flying. 


Chenoweth, Airman Certificate, 13 C.A.B. hh3 (1916) 
Low flying over congested area, careless flying, 


Lavern, Airman Certificate, 13 C.A.B. 532 (1951) | 
Reckless fiying, flying in instrument weather without such 
rating. | 


~ 


Johnson, Airman Certificate, 13 C.A.B. 56h (1953) | 
“tow flyiz flying, flying too close to another aircraft. 
COMMERCIAL PILOT CERTIFICATE ~ 90 DAY SUSPENSIONS 


Mofisnama, Airman Certificate, 5 C.A.B. 268 (192) | 
Failure to circle airport sufficiently to observe other 
aircraft, failing to give right of way. 
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O'tCarroll, Airman Certificate, 13 C.A.B, 86 (19h) 
Commenced take-off in face of risk of collision. 
Anderson, Airman Certificate, 13 C.A.Be 255 (19:3) 


Terobatic and Low flying over assembly of as es Flight 


instructor rating. 


Withington, Airman Certificatey 13 C.A.B. 255 (193) 
Acrobatic and low flying over airport and other improper flight 
procedure, Flight instructor rating. 


Barnett, Airman Certificate, 13 C.A.B. 260 (ag) 
Low flying. 


Otterbacher, Airman Certificate, 13 C.A.Be 261 oe) 
Low flying. 


Trucks, Airman CertiMicate, 13 C.A.B. 262 (193) | 
Low flyinge | 


Elde, Airman Certificate, 13 C.A.B. 265 (19h3) 
Low flying, too close to another aircraft, 


Gardiner, Airman Certificate, 13 C.A.B. 297 (19h) 
Negligent take-off and flying while giving Speen 
Flight instructor rating. 


Kimbley, Airman Certificate, 13 C.4.B. 305 casas) 
Acrobatic flying, unauthorized flying while a student, 
Burt, Airman Certificate, 13 C.A.B. 355 (1945) | 
Tas trument flights without such rating, meee flying, failure 
to file appropriate flight plan. 
Potts, Airman Certificate, 13 C.A.B. 407 (196) 
Reckless flying, acrobatic flying, flying without position 
lights, 





Peterson, Airman oe, 13 C.A.B. 438 ats) 


Low Piying, landing on golf course, | 
Crowell, Airman Certificate, 13 C.A.B. 457 (1916) 
Low flying over congested area. | 
Hawks, Airman Certificate, 13 C.A.B. 470 G97) ! 
Low flying resulting in crash. 


Trapp, Airman Certificate, 13 C.A.B. 526 (196%) | 
Flying without position lights, failure to maintain radio 
contact with control tower, improper landing.) 


Young, Airman Certificate, 13 C.A.B. 283 (19h) | 
flying an ying in close proximity to another aircraft. 


COMMERCIAL PILOT CERTIFICATE -— 3 MONTHS! SUSPENSIONS 








lien, Airman Certificate, 13 C.A.B. 375 (1945) | 


A | 
Improper flying in view of weather conditions, 


a 











Larsen, Airman Certificate, 13 C.A.Be 375 (1945) 
Ignoring red light signal from control tower in landing and 
take-off, carrying passenger in aircraft which was not within 
his rating, 


Konantz, Airman Certificate, 13 C.A.B. 401 (1916) ' 
Take-of? in disregard of instructions from control tower, 
flying in instrument weather without such rating. 

COMMERCIAL PILOT CERTIFICATE — , MONTHS! SUSPENSIONS 
Croce, Airman Certificate, 13 C.A.B. 245 (193) 
Acrobatic flying, low flying, not properly equipped with 
parachute, 
Smith, Airman Certificate, 13 C.A.B. 509 (1950) 
Low and careless flying. 


COMMERCIAL PILOT CERTIFICATE — 6 MCNTHS! SUSPENSIONS 


Peters, Airman Certificate, 5 C.A.B. 78 (1943) 
Attacking inspector while latter was in the execution of his 
official duties, 

Blevans, Airman Certificate, 13 C.A.B. 20 (193) 


Flying in air traffic control area without filing approved 
flight plan, flying too close to another aircraft, 


Coppus, Ford, Rudy, gevkcowicit, Airman Certificates, 13 C.4.B. ne (1943) 
Giving inadequate instruction. instruc ratings of 


Coppus, Ford, and Rudy. 





kee eae Certificate, 13 C.A.B.°333 (1945) 
Mi115 Airman Certificate, 13 C.A.B. 335 (19h5) 
Low Fizing. 


Correll, Airman Certificate, 13 C.A.B. 387 (19:5) 
Low flying, flying in weather which required instrument flying 


without rating. 


Schultz, Airman Certificate, 13 C.A.B. 437 (19:6) 


Low ?lying, reckless flying, acrobatic flying. 

Tuxhorn, Airman Certificate, 13 C.A.B. 39 (19)6) 
Acrobatic flying over congested area, low flying, reckless 
flying. 

Smith, Airman Certificate, 13 C.A.B. hhh (1946) 
Low flying over congested amiopen areas y reckless flying. 

. Tidmore, Airman Certificate, 13 C.A.B. 470 (1947) 

Low and acrobatic flying. 


=1L2-0 
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Barber, Airman Certificate, 13 C.A.B. 483 (199) | 
Acrobatic flight, reckless flight, | 
Hellander, Airman Certificate, 13 C.A.B. 48h (1919) 
oting airc without annual inspection. | 





Brown, Airman Certificate, 13 C.A.B. 487 (1919) 
Low flying, dropping of article from aircraft. | 


Bell, Airman Certificate, 13 C.AsB. 520 (1950) 
Low flying, reckless flying. 


Besse, Airman Certificate, 13 C.A.Be 06 (1946) 


Various violations resulting in crash and injury to passenger, 
McAllister, Airman Certificate, 13 C.A.B. 555 (1952) 

Failing to conform to traffic pattem, reckless operation . 
Keil, Airman Certificate, 13 C.A.B. 529 (1951) 

Reckless and low flying. 


COMMERCIAL PILOT CERTIFICATE = 9 MONTHS! SUSPENSION | 





Sides, Airman Certificate, 13 C.A.B. 16 (1946) 
Flying without position lights, improper landing and take-off, 


COMMERCIAL PILOT CERTIFICATE ~ 1 YEAR SUSPENSION 


Bach, Airman Certificate, 13 C.A.B. 287 (19hh) 
Giving instruction without rating, certificate 
for test flying, 








PRIVATE PILOT CERTIFICATE ~ 15 DAY SUSPENSION 
McCullough, Airman Certificate, 13 C-A.B. 389 (19h5) 
Flying with instruments without such rating, reckless flying. 
PRIVATE PILOT CERTIFICATE - 30 DAY SUSPENSIONS 
Brady, Airman Certificate, 5 C.A.B. 281 (192) 
Acrobatic flying over congested area, 
Brunton, Airman Certificate, 5 CoA.B. 355 (1942) 


Flying plane which had not been certified as airworthy for 
several months, filing inaccurate flight plan. 


Tassiopulas, Airman Certificate, 5 C.A.B. 376 (1942) 
Take-off without proper Clearance, low flying. 


Kaplinski, Airman Certificate, 13 C.A.Be 72 (19hh) 
Failure to display vosition lights. 


Reuss, Airman Certificate, 13 C.A.B. 325 (19h) 
Operation of unsafe aircraft, 


Strickland, Airman Certificate, 13 C.A.B. 359 (195) 
Carrying passenger whise student and contrary to medical 
certificate, low flying, landing and take-off from unauthorized 
areae 


Schorn, Airman Certificate, 13 C.A.B. 493 (19:9) 
mitre to obtain adequate weather information. 


Herron, Airman Certificate, 13 C.4.B. 503 (1950) 
Failure to keep contact with control tower. 


Fagerness, Airman Certificate, 13 C.A.B. 519 (1950) 
Operation of aircraft for hire without appropriate license, 


Brown, Airman Certificate, 13 C.A.B. 475 (1948) 
Improper procedure in examinétion. 


PRIVATE PILOT CERTIFICATE ~ 45 DAY SUSPENSIONS 


Birnbaun, Airman Certificate, 5 C.A.B. 326 (192) 
Acrobatic flying over congested area 9 improper navigation 
Lights, 


Lefkowitz, Airman Certificate, 13 C.A.B. Lh9 (196) 
Flying unairworthy aircratte 
Walker, Airman Certificate, 13 C.A.B. 563 (1953) 
Low flying, failure to notify of change of address, 
PRIVATE PILOT CERTIFICATE ~ 51 DAY SUSPENSION 


Sceg, Airman Certificate, 13 C.A.B. 547 (1952) 
Flying in instrument weather without such rating, 


aS) 





PRIVATE PILOT CERTIFICATE ~ 60 DAY SUSPENSIONS 





Primo, Airman Certificate, 5 C.A.B. 72 (19h) ! 
Giving unauthorized flight instruction, failure! to maintain 
properly aircraft and aircraft engine log—books: > permitting 
student and private pilot to give flight instruction. 


Davidson, Airman Certificate, 5 C.ABe 109 (191) | | 


Low flying over congested area, acrobatic flying over congested 
area, failure to wear parachute, 


Hogue, Airman Certificate, 5 C.A.B. 191 (1941) 
Giving unauthorize ight instruction, flying without navigation 
lights. | 


Marsh, Airman Certificate, 13 C.A.B. 346 (1915) 
Unauthorized solo flights, improper maintenance of log-book. 


Hubbord, Airman Certificate, 13 C.A.B. 393 (195) | 
Flying contrary to condition of airworthiness certificate, flying 
in instrument weather without such rating, unauthorized sae 


McCue, Airman Certificate, 13 C.A.B. 432 (1946) 
Carrying intoxicated passenger, improper canta due to shortage 
of gasoline, 

Ball, Airman Certificate, 13 C.A.Be 4BO (19:9) 
Careless landing causing accident. 


Douglas, Aim Airman Certificate, 13 C.A.B. 505 (1950) 
flying, landing on highway. | 


s, Airman Certificate, 13 C.A.B. 507 (1950) | 
oEnees and careless fiying, improper flight in the weather conditions 
as they existed, 


Huck, Airman Certificate, 13 C.A.Be 508 (1950) 
Improper flying in existing weather conditions, careless flying. 


Knopf, Airman Certificate, 13 C.A.B, 528 (1951) | 
Failure to check weather conditions and aaa flight as 
result, 


Rockafellow, \irman Certificate, 13 C.A.B. 81 casks) 
Acrobatic flying over naval air station, | 
Green, Airman Certificate, 13 C.A.B. 67 (197) 
Failure to give right of way, unsafe landing. 
PRIVATE PILOT CERTIFICATE — 90 DAY SUSPENSIONS 


Archer, Airman Certificate, 5 C.A.B. 272 (1942) | 
Low flying over open country, acrobatic flying, carrying passenger 
with operating dual controls, 





Peterson, Airman Certificate, 5 C.A.B. 321 (192) | 
Low flying, flying too close to another aircraft, 


| 
| 
j 
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Cohn, Airman Certificate, 5 C.A.B. 398 (192) 
Flying close to airport dowmwind and against traffic, acrobatic 
flying over airport, 

Urban, ‘irman Certificate, 13 C.A.B. 53 (1943) 
Flying without aircraft operation record, flying without proper 
navigation lights, piloting plane without inspection of repairs, 
tardy report of accident to Civil Aeroautics Board, 


Holihan, Airman Certificate, 13 C.A.3B. 271 (19h) 
Operation of private plane in furtherance of business, 


Hartshorn, Airman Certificate, 13 C.A.B. 278 (19h) 
Ground looping in takemeff, taking off in disregard of directions 
to the contrary, piloting aircraft which was not properly inspected, 


MacFiggan, Airman Certificate, 13 C.A.B. 293 (19bh) 
Flying without corrective lenses, 
Watson, Airman Certificate, 13 C.A.B. 279 (19kh) 
Operating unsafe plane which had not been inspected recently. 


McNamar, Airman Certificate, 13 C.A.B. 323 (19hh) 
Carrying passengers for hire, giving dual instructions without 
such rating, 


Osborn, Airman Certificate, 13 C.A.B. 385 (195) 
Low flying. 


Stacey, Airman Certificate, 13 C.a.B. 406 (1946) 
Flying without position lights, careless flying. 


Airman Certificate, 13 C.A.B. 12 (196) 


Konkus 
Low flying. 

Booth, Airman Certificate, 13 C.1.B. 46h (1917) 
Low flying. 


Harper, Airman Certificate, 13 C.A.B. 80 (19h9) 
Piloting uncertified aircraft, 

Sorkin, Airman Certificate, 13 C.A.B. 518 (1950) 
Operating unairworthy aircraft, 

Baldwin,’ Airman Certificate, 13 C.A:B. 531 (1951) 
Failure to obtain clearance. 

Todd, Airman Certificate, 13 C.A.B. 527 (1951) 
Improper flying under existing weather conditions, 

Chatham, Airman Certificate, 13 C.A.B. 525 (1951) 
Flying without position lights, reckless take~off, 


Ellis, Airman Certificate, 13 C.A.B, 66 (19h7) 
Be 





PRIVATE PILOT CERTIFICATE ~ 3 MONTHS! SUSPENSIONS 


Crane, Airman Certificate, 13 C.A.B. 478 (19h)8) 
Careless take-off 


Andrew, Airman Certificate, 13 C.A.B. 502 (1950) | 


Flying unairworthy aircraft, flying without medical certificate, 
flying without having in aircraft the registration certificate, 


Liquin, Airman Certificate, 13 C.A.B. 55h (1952) | 


Making false accident report, flying without medical certificate, 


Nelson, Airman Certificate, 13 C.A.B. 567 (1953) | 


Low and reckless flying. 


PRIVATE PILOT CERTIFICATE = )} MONTHS! SUSPENSION 
Burt, Airman Certificate, 13 C.A.B. 372 (195) 


Low flying, flying damaged plane after such damage had been 


inflicted as a consequence of such low flying. 


PRIVATE PILOT CERTIFICATE ~ 5 MONTHS! SUSFENSION 
der, Airman Certificate — 5 C<A.B, 335 (192). 


Carrying passenger dual controls operating, flying without 
identification card and pilot certificate in his possession. 


PRIVATE PILOT CERTIFICATE = 6 MONTHS! SUSPENSIONS 


Rocks Airman Certificate, 5 C.A.B. 243 (19h2) 
i= ings fiying without navigation lights, contact night 


flying without proper radio equipment, 


Donnell, Airman Certificate, 5 C.A.B. 313 (19h2) 
Repairing aircraft engine without mechanic license, flying 
unsafe aircraft. 


olt, Airman Certificate, 5 C.A.B. 365 (192) | 


Low flying over open country, carrying intoxicated passenger, 





inaccurate maintenance of log~books, | 


Betzoldt, Airman Cartificate, 13 C.4.B. 10 (193) 


Dangerous flying, instrument flying without such rating, 


improper flying. 


a Airman Certificate, 13 C.A.B. 319 (19h) 
orrect logebook, cheating on examination. | 


Vedder and Zunker, Airman Certificates,13 C.A.B.) 357 (19:5) 


alse entry ia log-book, carrying passenger. | 


a Airman Certificate, 13 C.A.B. 397 (19h5) 
j causing crash. | 








Addison, Airman Certificate, 13 C.A.Be 399 (1916) 
Low fiyin g While carrying passenger, 
Arvidson, Airman Certificate, 13 C.A.B. 171 (1949) 


Flying over congested area at altifude which did not allow for 
a safe forced landing, 


Chalbeck, Airman Certificate, 13 C.4.B. 19 (1916) 
“Tow and reckless flying. 


Goff, Airman Certificate, 13 C.A.B. 422 (1916) 
Low flying, dropping package from aircraft, causing said aircraft 
to crash through low flying. 

Kelsey, Airman Certificate, 13 C.A.B. 462 (197) 
Low flying, careless Piving. 


Dilonardo, Airman Certificate, 13 C.A.B. 18h 
Low fiying 


Sasnett, -Airman Certificate, 13 C.A.B. 506 (1950) 


Low and careless flying. 
Wojnarowski, Airman Certificate, 13 C.A.B. 507 (1950) 
Cattsing accident, 


Bader, Airman Certificate, 13 C.A.B. 519 (1950) 
Low, acrobatic and formation flying. 


Desso, Airman Certificate, 13 C.A.B. 558 (1953) 
—Wising umizwortiy aircreft, faflure to mintein log-deck. 
Alexander, Airman Certificate, 13 C.A.B. h3 (19h3) 

Carrying passenger, taking off without clearance. 


Fitz, Airman Certificate, 13 C.A.B. 05 (19h65) 
Low flying. 


Hartshorn, Airman Certificate, 13 C.1.B. 10 (196) 
Flying in instrument weather without appropriate ratings and 
failing to file flight plans, 

Sprague, Airman Certificate, 13 C.A.B. h2h (1946) 
Low flying, ing without medical certificate, 


Fennelly, Airman Certificate, 13 C.A.B. 163 (197) 


Flying in instrument weather without such rating. 


Cha Airman Certificate, 13 C.A.B. 56h (1953) 
Operation without position lights, 


Davis, Airman Certificate, 13 C.A.Be 547 (1952) 
Low flying, careless flying. 


Cri o, Airman Certificate, 13 C.A.B. 548 (1952) 
Involvement in accident. 





Stevens, Airman Certificate, 13 C:A.B. 530 (1951) 
Improper flying in existing weather conditions, 


Steup, Airman Certificate, 13 C.A.B. 545 (1952) | 
Operation without position lights, failure to obtain available 
information on intended flight. 


PRIVATE PILOT CERTIFICATE = 1 YEAR SUSPENSIONS 


Decker, Airman Certificate, 13 C.A.B. 272 (19h) 
Giving fli tructions with operating aoad controls, 
giving false information, carrying passenger by student pilot 
whom he allowed to do so. Suspended except while flying 
with CAP or Army. | 


Cargile, Airman Certificate, 13 C.A.B. 478 (1918) 
Acrobatic flying without parachutes, past record of repeated 





violations, 








STUDENT PILOT CERTIFICATE - 15 DAY SUSPENSIONS 


Smith, Airman Certificate, 5 C.A.B. 318 (19)2) 
Low flying without supervision. 


Taylor, Airman Certificate, 5 C.A.B. 26 (1943) 
Low flying. 


Meyers, Airman Certificate, 5 C.A.B. 462 (193) 
Contact landing when weather demanded instrument landing, 


flying cross-country without proper indorsement, acrobatic 
flying without parachute, 


STUDENT PILOT CERTIFICATE - 30 DAY SUSPENSIONS 
Tobin, Airman Certificate, 5 C.A.B. 162 (191) 
Low flying. 


Rose, Airman Certificate, 5 C.A.B. 316 (192) 
Carrying passenger with dual control operating. 


Tabola et a],, Airman Certificate, 5 C.A.B. 436 (1943) 
Flying aircraft with dual controls not fully inoperative, 


giving flight instruction without such rating, carrying 
passenger, Dismissed as to one respondent, 30-day sus- 
pension as to another and 60-day suspension as to the third, 


Hayes, Ai tificate, 13 C.A.B. 421 (1946) 
Carrying passenger, crash landing necessitated by insuffi- 
cient fuel, 


Johnson, Airman Certificate, 13 C.A.B. 451 
Carrying passenger, operation in furtherance of business, 


Hutchins, Airman Certificate, 13 C.A.B. 565 (1953) 
Piloting unairworthy aircraft and making unauthorized 
repairs, 


STUDENT PILOT CERTIFICATE - 60 DAY SUSPENSIONS 
Holmes, Airman Certificate, 5 C.A.B. 180 (191) 


Solo flying without certification, 

Jones, Airman Certificate, 5 C.A.B. 223 (19)2) 
Operating on civil airway with no type of pilot certificate, 
low flying, 


Brown, Airman Certificate, 5 C.A.B. 252 (192) 
Low flying over congested area, solo flight beyond 


operating base, 


Smith, Airman Certificate, 13 C.A.B. 325 (19h) 
Carrying passenger. 


Blackmer, Airman Certificate, 13 C.A.B. 3h7 (1945) 
Low flying. 


Land, Airman Certificate, 13 C.A.B. 02 (1946) 
Inducing student to carry passenger, 


20 





STUDENT PILOT CERTIFICATE - 90 DAY SUSPENSIONS 


e C 13 C.A.B, 50 (193) 
False representation as to flying time in application 
for admission to course, 


Hurd, Airman Certificate, 13 ©.A.B. 27) (19h) 


Carrying passenger, not reporting accident, insufficient 
information to clearance officer, | 


Burt, Aizman Certificate, 13 C.A.B. 285 (19h) 
Low flying. 


Schilling, Airman Certificate, 13 C.A.B. 333 a a 
Allowing another student to pilot aircraft, 


Spicer, Airman Certificate, 13 C.A.B. 345 (1945) 
Carrying passenger, ! 


Leigh, Aixman Certificate, 13 CAB. 346 (195) | 
Low flying, acrobatic flying. | 


Dohring, Airman Certificate, 13 C.A.B. 348 Cagis) 
Carrying passenger, take~off from aii landing 
field, giving improper information, | 


C c 13 C.A.B. 352 Sel 
Low flying, acrobatic flying without parachute, 


Marshall, Airman Certificate, 13 C.A.B. 363 (195) 
Carrying passenger, | 


13 C.A.B. 378 (195) 
Carrying passenger, 


Henderson, Airman Certificate, 13 C,A.B. 38h (1945) 
Carrying passenger, 


Latour, Airman Certificate, 13 C.A.B, 41) (196) 


Failure to give right of way, flying too close to other 
aircraft, failure to use traffic pattern, surating collision, 


DeKay, Airman Certificate, 13 C.A.B. 450 (19h6) 
Carrying passenger, 

STUDENT PILOT CERTIFICATE ~- 2 MONTHS! SUSPENSION 

A 13 C.A.B. 378 (1945) 

Flying without coma r lights, | 

STUDENT PILOT CERTIFICATE - 120 DAY SUSPENSIONS 


Weadock, Aixman Certificate, 5 C.A.B. 113 (191) 
Take~off at time another aircraft was landing, 


A 13 C.A.B. 317 (194) 
Low flying and acrobatics; suspension until specified 
date (app. ) months), 














STUDENT PILOT CERTIFICATE - 6 MONTHSt SUSPENSIONS 


Kelley, Aixman Certificate, 5 C.A.B. 189 (19)1) 
Improper solo flight, carrying passengers, 


Culbertson, Airman Certificate, 5 C.A.B. 265 (192) 
Operating on civil airway without any type of pilot 


certificate, carrying passenger, 


Young, Airman Certificate, 5 C.A.B. 285 (19)2) 
Flying on civil airway with no type of pilot certificate, 


inaccurate maintenance of pilot log-book, 


Devoe, Airman Certificate, 13 C.A.B. 250 (1943) 
Carrying passenger, giving improper information to 
clearance officer, 


Sindy, Airman Certificate, 13 C.A.B. 266 (19)3) 
Carrying passenger, 


Watt, Airman Certificate, 13 C.A.B. 269 (19h) 
Carrying passenger. 


Weik, Airman Certificate, 13 C.A.B. 275 (19h) 
Low flying, acrobatic flying, 


Sharkey, Airman Certificate, 13 C.A.B, 364 (1945) 
Low flying, failure to make report of accident. 


Suith,. Airman Corti Genie, 13 C,A.B, 391 (195) 


Flying without position lights, flying unsafe aircraft, 


cate, 13 C.A.B. 397 (1945) 
Low, reckless and acrobatic flying without parachute, 


Robinson, Ai Certificate, 13 C.A.B. 26 (1916) 
Carrying passenger, 


Mitchel], Airman Certificate, 13 C.A.B. 433 (1946) 
Reckless flying. 


Gurley, Airman Certificate, 13 C.A.B. Lh6 (196) 
Low flying causing collision, 

Acev, Airman Certificate, 13 C.A.B. 72 (19:8) 
Low flying. 

Lane, Airman Certificate, 13 C.A.B. hh? (19)6) 
Low flying causing collision, 

Woodrum, Airman Certificate, 13 C.A.B. hho (19)6) 
Carrying passenger, 

Mansdorf, Airman Certificate, 13 C.ABe 50 (1916) 
Carrying passenger, 


Smoak, Airman Certificate, 13 C.A.B. 469 (1947) 
Low and other unauthorized flying, 





Samson, Airman Certificate, 13 C.A.B. 71 (1947) 
Carrying passenger, 


olora, Ai Certificate, 13 C.A.B, 186 (1919) 
Low flying over assembly of persons, 
Geiser, Airman Certificate, 5 C.A.B. a2 alate 
Carrying passenger, | 
Goebel, Airman Certificate, 13 C.A.B. 162 (agi) 
Low flying, reckless flying, 
Ballard, Aixman Certificate, 13 C.A.B. 163 a 


Low flying, careless flying. 


Smith, Airman Certificate, 13 C.A.B. 465 (19:7) | 
Low, reckless and unauthorized flying. | 





STUDENT PILOT CERTIFICATE - 9 MONTHS? SUSPENSIONS : 


Noble, Airman Certificate, 5 C.A.B, 352 (19h2) | 
Carrying passenger on two occasions. | 


Carrying passenger, failure to make report of accident, 
making unauthorized flights, flying aircraft without 
airworthiness certificate, 





Krzeszkiewicg, Airman Certificate, 13 C.A.B. 503 (1950) 
Low flying 


STUDENT PILOT CERTIFICATE ~ 11 MONTHS! SUSPENSION | 


Foss, Airman Certificate, 13 C.A.B. 535 (1951) | 
Carrying passenger, downwind landing contrary to control 
tower's instructions, Suspended except for flights in 
relation to certain G, I. instruction, | 
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Jnued States court of Appea?. 
; For the 

District of Columbia © crouee 

IN THE se i 
UNITED STATES couRT or APPEALS SIED app 15 4957 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Sept Slivarl? 
SIDNEY W. WILSON, CLERK 
Petitioner, 
Ve No. 13,553 
CIVIL AERONAUTICS BOARD, :; 


Respondent. 


REPLY TO 
SUPPLEMENTAL MEMORANDUM ON BEHALF OF THE 


i A et 


CIVIL ABRONAUTICS BOARD 


As stated by respondent, at the oral argument herein, the 
Court requested counsel for the Board to submit an analysis of 
prior Board decisions similar to the decision herein. Respondent 
complied by filing its Supplemental Memorandum on April 10, 1957. 
Under the Court's oral instructions in this regard, the petitioner 
was granted five days following the filing of the Supplemental 
Memorandum in which to reply thereto. 

While we respect the extensive statistical analysis contain- 
ed in the Supplemental Memorandum and while it undoubtedly shows 
that the Board has imposed many suspensions where violations of 
the Civil Air Regulations constituted the only charge against the 
pilot, we submit that the Memorandum does not at all support 
respondent's ultimate contention that there is a consistent ad- 
ministrative practice observable therefrom which “should be con- 
trolling here." Respondent's Brief p. 29. 

We cannot find in the cases cited by respondent that, prior 
to the recent Brubaker and Olsen cases, the Board had ever direct- 
ed its attention specifically to the question of whether it has 
the power under Section 609 to punish a qualified pilot by sus- 
pending his certificate, which is the only issue involved herein. 
Rather, the Board seems consistently to have ordered suspensions 


for violation of the regulations on the broad and somewhat vague 











sp 





for example, Arvidson, 13 CAB 171, 173, cited at page 5 of the 
Supplemental Memorandum. 

Where the prior admninistretive construction of a statute 
has not been specifically addressed to the question actually be- 
fore the Court, then it is clear that no effect will be given to 
the so-called administrative practice. In Anderson v. McKay, 

94 U.S. App. D. C. 11, 211 F. 2a 798 (1954), this Court has 
stated the rule at 94 U.S. App. D. C. p. 19, as follows: 


"Tt is difficult to determine 
from the authorities the precise rule 
as to the effect to be given long- 
continued administrative construction 
of a statute. Expressions of the 
Supreme Court vary all the way from 
'pertinent', ‘has weight', and ‘en- 
titled to persuasive weight' to 
‘ought not to be overruled without 
cogent reasons.' But, however that 
given any effect an administrative 
construction must have been a ruling 


ee eee 








decided the point presently in issue. 
The rulings cited to us by appel- 
lants did not actually deal with the 
effect of the 1914 Act on the 1887 
Act, either in fact or in language. 
It is impossible, therefore, for us 
to say that those rulings constitut- 
ed an administrative determination 
upon the point or an administrative 
construction of the statutes." 
(Underscoring Supplied) 


The Seventh Circuit Court of Appeals in Order of Railway 


Conductors v. Swan, 152 F. 2d 525, aff'd. 329 U.S. 520, has like- 


Wise held: 


"In cases where it (administrative 
interpretation) is proper to consider, 
there must have been definite and un- 
equivocal administrative action on a 
question of the type under consideration, 
and it must be authoritative in char- 
acter, uniform, consistent, and long- 
continued. United States v. Missouri 
Pacific R. Co., supra; Higgins v. 
Commissioner, 312 U.S. 212, 61S. Ct. 
475, 85 L.Ed. 783; Burnet v. Chicago 
Portrait Co., 265 U.S. 1, 52 S.Ct. 275, 
76 L.Ed. 587; and Texas & Pacific Ry. 
Co. v. United States, 289 U.S. 627, 

53, S.Ct. 768, 77 L.Ed. 1410. An ad- 
ninistrative interpretation contrary 
to the plain meaning of the statute, 
though of long standing, is never ac- 
cepted by the courts. Texas & Pacific 

















—-_-—_-__Ry, Go, _v+—United States, supra; $$ 





Koshland v. Helvering, supra; Estate 





of Sanford v. Commissioner, 308 
U.S. 59, 60 8.6t, 51, 64 1.80, 20; 
and City Bank Farmers' Trust Co. v. 
» Helvering, 513 U.Ss.12), 61.-8.0% 
896, 85 L.Ed. 1227." (Underscoring 
Supplied.) 152 F. 2d 329. 

The Board has not been consistent in its consideration 
of the proper action to be taken on the basis of similar find- 
ings. For example, in Cargile, 13 CAB 478, cited at page 19 
of respondent's Supplemental Memorandum, the Board, after making 
its finding of acrobatic flying without parachutes by a pilot 
with a past record of repeated violations, concluded that he 
had “exhibited a total disregard for the Civil Air Regulations 
and for safe flying practices." As the respondent observes, the 
Board thereupon ordered a l year suspension of the pilot's cer- 
tificate. 

In Church, 13 CAB 479 (the case immediately following 
Cargile in 13 CAB) the Board found the pilot to have violated 
the regulations prohibiting low altitude flying over person and 
property and concluded, as in the Cargile case, that the pilot 
"has no regard for safe flying practices." But in the Church 
case, the Board revoked the pilot's certificate! 

Such side-by-side actions as these hardly constitute evi- 
dence of a consistent administrative practice to which the 
Courts should give weight in the construction of the agency's 
statutory powers. 

We reiterate our belief that it was not until the recent 
Brubaker and Olsen cases that the Board first considered the 
specific prcblem involved in this case. Petitioner's Reply 
Brief, page 10. The Court is reminded that in Brubaker and 


Olsen, respondent itself, in considering the nature of a sus- 


pension for violation of the regulations, said: 


"No case precisely in point has 
been brought to our attention, and _ 


Support Exists | fOr both the views of 
the pilots (that such suspension is 
punitive) and the Administrator dee 
such suspension is remedial).' Under- 
scoring Supplied.) See full quote in 














~tespondent's Brief, page 14, footnote 10. 


Such language by respondent itself is, we submit, quite 
conclusive that it had never previously “decided the point 
presently in issue." Anderson v. McKay, supra. Accordingly, 
no effect should be given to the historical data furnished by 
respondent's Supplemental Memorandum. 

If it be said that, even though the Board had not decided 
the specific point herein until Brubaker and Olsen, yet it may 
be inferred from the many previous suspension cases involving 
violations that the Board had in fact adopted a practice of im- 
posing punitive suspensions, the answer is that in so doing the 
Board exceeded its statutory powers as demonstrated, we think, 
in our previous Briefs. Such administrative assumption of power, 
no matter how long continued, should be accorded no weight by 
the Courts in considering the intent of the legislative enact- 
ment.* As stated by the United States Supreme Court in United 
States v. Standard Brewery, 251 U.S. 210, 220: 





"Administrative rulings cannot 
add to the terms of an act of Congress 
and make conduct criminal which such 
laws leave untouched.” 











See also United States v. Phelps Dodge Mercantile Co., 
157 F. 2d 453, 456 (c.C.a., 9th) (1946). 

Respondent appears to make some point of the assertion that 
its assumption of power to impose a punitive suspension has gone 
"unquestioned" until now. See Order Denying Petition for Recon- 
sideration, J.A. 41. We believe that this is of no significance 
and is probably due to the surprising absence of legal counsel 
in many of the safety cases before the Board. For example, in 
Vol. 13 of the CAB Reports covering safety cases decided in the 
10 year period of June 1943 to June 1953, we find that of the 


59 cases deemed of sufficient importance to justify the issuance 





*Clearly no administrative "expertise" to which the Courts may 
accord respect is involved in a question of statutory construc- 
tion. 








of a written opinion, the pilot represented himself, or did not 
appear, in 25. Of the hundreds of cases disposed of by order 
contained in 13 CAB pp. 245-568, it does not appear whether the 
pilots involved were represented by counsel, but it is striking 
how frequently the pilot even waived his right to notice and 
hearing. See, for example, Croce, 13 CAB 245. In all events, 





as argued above, we submit thet the rationale of the Board's 
interpretation of its powers under Section 609 did not become 
apparent until its decision in 1954 of the Brubaker and Olsen 
cases. 

On page 6 of the Supplemental Memorandum, counsel for 
respondent state that they have no way of estimating "the 
monetary impact" of the punitive suspension as compared with 
the maximum amounts which could be collected as civil penalties 
under Section 901. Admittedly, such an estimation is quite 


difficult, since the matter depends so much on the facts of each 





individual case. The only reported case found by us in which 
the Board considers the "monetary impact” of its decision is that 
of Sisto, 13 CAB 548. That case actually involved an earlier 
decision (13 CAB 125) which vevoked Sisto's airline pilot's 
certificate. However, as it turned out, the effect of the revo- 
cation was simply that of a long suspension, because 57 months 
after the revocation, the Board permitted the Administrator to 
reissue to the pilot his certificate. According to the Board's 
Order, in the 57 month veriod during which the pilot could not 
pursue his occupation, he suffered a net loss of $55,000. 13 CAB 
548. Thus, while Sisto was a revocation case, it seems to us 

to provide a graphic illustration of the possible “monetary im- 
pact" of a punitive suspension, the length of which is dependent 


upon respondent's discretion. 
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